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QUESTION PRESENTED 

Whether Federal Rule of Evidence 606(b)’s prohi-
bition on juror testimony “during an inquiry into the 
validity of a verdict” about “any statement made or 
incident that occurred during the jury’s delibera-
tions” precludes a party from presenting juror testi-
mony about jury deliberations to prove that a juror 
was dishonest during voir dire, when the party seeks 
to use that showing in support of a motion to vacate 
the verdict and for a new trial.  
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STATEMENT 

This case arises from the trial of Petitioner Greg-
ory Warger’s negligence claims against Respondent 
Randy Shauers after an accident between Petitioner, 
riding a motorcycle, and Respondent and his family 
in their pickup truck and travel trailer.  At the trial, 
shortly after seeking clarification from the district 
court of its instruction on contributory negligence, 
the jury returned a unanimous verdict for Respond-
ent.  Petitioner moved, inter alia, to set aside the 
verdict and for a new trial, on the ground that one of 
the jurors, Regina Whipple, had been dishonest in 
failing to disclose at voir dire that her daughter had 
been at fault in a fatal car accident – a circumstance 
that Petitioner claims biased the juror, and perhaps 
influenced other jurors, against him.  As the sole 
support for his motion, Petitioner sought to intro-
duce an affidavit by a second juror regarding state-
ments allegedly made by Ms. Whipple during delib-
erations.  The district court excluded the affidavit 
under Federal Rule of Evidence 606(b) and denied 
Petitioner’s motion.  (Pet.App.28a-39a.)  The Eighth 
Circuit unanimously affirmed, holding that “Rule 
606(b) precludes jurors from testifying in regards to 
jury deliberations for the purpose of challenging a 
verdict.”  (Pet.App.10a.)  

A. The Accident 

In the summer of 2006, Respondent, along with his 
wife and two children, traveled to South Dakota 
from Utah for a family camping vacation.  On Au-
gust 4, 2006, they packed their pickup and 28-foot 
travel trailer to return home.  Before beginning the 
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drive, Respondent, a former driver and driving safe-
ty instructor for UPS and FedEx, thoroughly in-
spected his pickup and trailer. 

 The Shauers left Pactola Lake campground and 
traveled south on Highway 385, a two-lane, blacktop 
highway.  Respondent was driving, his wife rode in 
the front passenger seat, and their two children were 
in the back seat.  After traveling approximately ten 
miles on Highway 385, Respondent approached the 
intersection of Highway 385 and Sheridan Lake 
Road.1     

 The evidence at trial showed that as Respondent 
approached the intersection – at a speed less than 
the posted 55 miles per hour limit – Petitioner failed 
to yield, pulled out directly in front of Respondent, 
and then attempted to return to Sheridan Lake 
Road.2  Petitioner’s maneuver in heavy moving traf-
fic created a dangerous situation giving Respondent 
little time to avoid an accident.  Respondent braked 
and attempted to drive around Petitioner, but Re-
spondent’s travel trailer clipped Petitioner’s motor-

                                            
1 Sheridan Lake Road is a two-lane blacktop highway.  At the 
intersection with Highway 385, Sheridan Lake Road divides 
into a Y-shaped road, with a north and south fork, approxi-
mately 100 feet apart, allowing access onto Highway 385.  A 
stop sign controls traffic entering Highway 385 from either fork 
of Sheridan Lake Road, requiring traffic entering Highway 385 
to stop and yield to vehicles on the busier Highway 385. 

2 The evidence conflicted as to whether Petitioner pulled out 
from the south fork and made a u-turn back to Sheridan Lake 
Road or whether he pulled out from the north fork, drove less 
than 100 feet south, and attempted to stop and turn left back to 
Sheridan Lake Road.  
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cycle.  Petitioner lost control of his motorcycle and 
went off the road, sustaining injuries resulting in the 
surgical amputation of his lower left leg. 

B. District Court Proceedings 

On December 12, 2008, Petitioner sued Respondent 
in the United States District Court for the District of 
South Dakota, alleging that Respondent was negli-
gent and that his negligence was a proximate cause 
of Petitioner’s injuries.  Respondent denied that he 
was negligent and asserted that Petitioner was con-
tributorily negligent to a degree more than slight, 
thereby barring his recovery under South Dakota 
law.  

1. Jury Selection and Voir Dire 

Prior to the trial, the district court required poten-
tial jurors to complete and return questionnaires 
seeking basic personal information such as age, oc-
cupation, and education level.  The questionnaires 
were made available to counsel.   

 The jury trial before United States District 
Judge Jeffrey L. Viken began September 20, 2010.  
Eighteen prospective jurors were randomly-selected 
from the jury pool, and the court explained the jury 
trial procedure to them.  (J.A.34-38.)  The court 
asked some general, preliminary questions about the 
prospective jurors’ ability to serve and specifically 
asked whether they knew any of the witnesses who 
might be called or attorneys in the case.  (J.A.38,41-
45.)  The court asked these questions without input 
or comment from the attorneys for either side.   

 As is customary in the District of South Dakota 
and as the local rules provide, the court then allowed 
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each attorney time to conduct voir dire examination.  
Petitioner’s counsel was given unrestricted time for 
voir dire questioning.  He asked both general and 
specific questions; at times, he polled each juror on 
the same question.  For example, Petitioner’s counsel 
asked specific questions seeking information as to 
whether the jurors knew anything about the case, 
the lawyers, or the parties.  (J.A.46-49.)  He asked 
whether anyone had prior jury duty experience.  
(J.A.49-56.)  He requested specific information as to 
whether any juror had ever sued anyone.  (J.A.57.)  
He inquired if anyone had a close family friend or 
family member that had lost a limb, or whether a 
close friend or relative lived with chronic pain.  
(J.A.99-103.)  He asked specific questions about 
whether anyone had driven a motorcycle or pulled a 
trailer behind their vehicle.  (J.A.93-97.)   

 Petitioner’s counsel also asked general questions 
about the jurors’ opinions on the civil justice system 
(J.A.59-60,66-67), lawsuits (J.A.74), the burden of 
proof (J.A.74-76), and fairness and impartiality 
(J.A.73-74).  He inquired if the jurors could award 
damages for past and future medical expenses and 
damages for pain and suffering, “if we prove our 
case.”  (J.A.80-88.) 

 Petitioner’s counsel did not, however, during his 
entire, uninterrupted one-hour-and-twenty-minute 
voir dire examination, ask the panel collectively or 
individually, the specific question that would have 
elicited the precise response Petitioner contends Ju-
ror Whipple withheld: namely, whether the jurors, 
their close friends or family members had ever been 
involved in an accident that resulted in serious bodi-
ly injury or death.  In fact, he told the jurors that 
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they did not have to put their personal life experi-
ences aside and that “we can’t shut out everything in 
the past and no lawyer or judge can expect you to do 
that” (J.A.70), and “you can’t just—everything, your 
life experience, you can’t just throw it out the win-
dow.”  (J.A.73.)  

 Respondent’s counsel also conducted voir dire.  
He asked prospective jurors if they would have any 
problem returning a verdict for Respondent if they 
decided that Petitioner caused the accident by failing 
to yield to Respondent.  (J.A.106-07.)  He asked spe-
cific questions about jurors’ experiences riding mo-
torcycles and driving vehicles while pulling trailers.  
(J.A.139,164-77.)  He inquired if any juror had been 
involved in an accident where a vehicle had pulled 
out in front of them.  (J.A.177-82) 

 Respondent’s counsel addressed the issue of 
sympathy and specifically engaged in the following 
colloquy with Juror Whipple (who would become 
foreperson): 

MR. KAPPELMAN: Thank you.  Now, Ms. 
Whipple, I want to ask you about this idea of 
sympathy.  Vitally important here because 
we all know Mr. Warger lost his leg.  We 
know that everybody is sympathetic to Mr. 
Warger; that is a given.  I need to make sure 
from every one of you that that is not going 
to decide this case because if that decided the 
case, well, then, we can just all go home.  All 
right? 

MS. WHIPPLE: Yes. 
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MR. KAPPELMAN: So how do you feel about 
that? 

MS. WHIPPLE: I would not let that enter—
you know, sway my decision any.  I want to 
hear the facts and make a decision on the 
facts and not on sympathy. 

MR. KAPPELMAN: You would be able to set 
that sympathy idea aside and just decide it 
upon what really happened? 

MS. WHIPPLE: Yes. 

MR. KAPPELMAN: And that’s going to come 
from the witnesses on the witness stand? 

MS. WHIPPLE: Yes.  

(J.A.154.)  Respondent’s counsel questioned the en-
tire jury panel on this issue.  (J.A.146-62.)    

 After each side exercised its three allotted per-
emptory challenges and the twelve jurors were 
sworn, the court read Preliminary Jury Instruction 
No. 1.  This instruction included a brief statement of 
the case and instructed that the jury had “a right to 
consider the common knowledge possessed by all of 
you, together with the ordinary experiences and ob-
servations in your daily affairs of life.”  (J.A.19-20.)  

2.  Final Jury Instructions 

At the close of evidence, the court read the jury in-
structions to the jury.  Final Instruction No. 9 de-
fined contributory negligence, according to South 
Dakota law, as “negligence on the part of a plaintiff 
which, when combined with the negligence of a de-
fendant, contributes as a legal cause in the bringing 
about the injury to the plaintiff.”  (J.A.26.)  Final In-
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struction No. 9 also instructed the jury as to the 
meaning of “slight” when comparing negligence of 
the parties, and stated that “if you find Mr. Warger’s 
contributory negligence is more than slight when 
compared with the negligence of Mr. Shauers, then 
Mr. Warger is not entitled to recover any damages.”  
(J.A.26-27.)   

 During deliberations, the jury sent a note to the 
court asking a two-part question concerning liability: 
“If finding Warger’s negligence is greater than slight 
is that the same as finding a verdict for the defend-
ant?” and “How would you communicate that?”  
(J.A.21.)  The court's written response referred the 
jurors to Instruction No. 9 defining contributory neg-
ligence, Instruction No. 24 listing the issues to be 
decided and instructing them to determine the ques-
tion of liability before fixing an amount for damages, 
and Instruction No. 27 outlining their duties during 
deliberations.  (J.A.21-22,26-31.)  Shortly thereafter 
the jury of twelve returned a unanimous verdict for 
Respondent. 

3. Petitioner’s Post-Trial Motion and 
Juror Titus’s Affidavit 

Petitioner moved post-trial for judgment as a mat-
ter of law, or in the alternative, for a new trial, on 
various grounds, including the alleged insufficiency 
of the evidence to support the jury’s verdict.  As rele-
vant here, Petitioner contended that the verdict 
should be vacated and a new trial granted because 
the verdict was the product of juror misconduct.  
(Resp.Opp.App.2.)  Petitioner’s claim of juror mis-
conduct was based solely on the Affidavit of Stacey 
Titus, who had joined in the unanimous verdict for 



8 
 

 

Respondent. According to his affidavit, Juror Titus 
approached Petitioner’s counsel regarding a state-
ment purportedly made during deliberations by Ju-
ror Whipple.  Juror Titus’s  concerns as stated in his 
affidavit were as follows: 

The biggest concern I had during jury delib-
erations was the attitude and comments by 
some of the jurors to not consider the facts 
and evidence of the case.  It was evident to 
me [Mr. Titus] that one juror, who ended up 
being the foreman, was influenced by her 
own daughter’s experience, and not the facts, 
evidence, and law that was presented to us.     

The juror, who ended up being the foreper-
son, during deliberations spoke about her 
daughter’s experience, which included a mo-
tor vehicle collision in which her daughter 
was at fault for the collision and a man died.  
She related that if her daughter had been 
sued, it would have ruined her life. She fur-
ther indicated that her daughter sat down 
and visited with the family of the deceased 
person and gave them flowers at the 5 year 
anniversary of the collision.  

It is obvious that this juror was more con-
cerned about the issues involving her daugh-
ter than she was the facts, evidence, and law 
presented by this Court and counsel.  It was 
apparent that this comment may have been 
made to and influenced other jurors because 
other jurors also expressed their concern 
about ruining the Shauers’ life as they were 
a young couple. 
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* * * 
I am still concerned regarding the bias ex-
pressed by this juror.  I am concerned that 
the juror influenced other jurors by stating 
that her daughter’s life would have been ru-
ined if a lawsuit had been filed against her in 
her collision. 

(Pet.App.40a-41a.)  Notably absent from Mr. Titus's 
affidavit were any accusation that Juror Whipple 
had been dishonest during voir dire, any indication 
of what specific question, if any, she answered dis-
honestly, or any explanation as to why he joined the 
unanimous verdict if he had such concerns during 
deliberations.  

 Petitioner offered no additional affidavits from 
any of the other eleven jurors, nor did he move for an 
evidentiary hearing.  He offered no deposition testi-
mony nor did he submit any other evidence in sup-
port of his motion.  

C.  The District Court’s Decision  

 The district court denied Petitioner’s post-trial 
motion on all grounds.  As to Juror Whipple’s alleged 
dishonesty during voir dire, the court held that 
“[r]egardless of how [Petitioner] hopes to use [Juror 
Titus’s] statements at issue, Rule 606(b) bars their 
admission unless the statements fall within one of 
the enumerated exceptions to Rule 606(b), which the 
court finds they do not.”  (Pet.App.35a-38a.)  The 
court emphasized that “[t]o allow statements made 
during jury deliberations to be used to challenge a 
juror’s conduct during voir dire would undermine the 
purpose of Rule 606(b) and runs counter to its di-
rective.”  (Pet.App.38a.)   



10 
 

 

D. The Eighth Circuit’s Decision 

Petitioner appealed to the Eighth Circuit, which 
unanimously affirmed the district court’s decision. 
The Eighth Circuit held that the jury’s verdict for 
Respondent was supported by sufficient evidence, 
stating that “both parties presented conflicting ex-
pert testimony” and that the jury “heard significant 
evidence in favor of Shauers.”  (Pet.App.6a.)  Ad-
dressing the issue raised by Mr. Titus’s affidavit,  
the Eighth Circuit stressed that “‘Rule 606(b) estab-
lishes very strict requirements for accepting testi-
mony from jurors about their deliberations, and trial 
courts should be hesitant to accept such testimony 
without strict compliance with the rule.’”  
(Pet.App.7a (citation omitted).)  The Eighth Circuit 
explained, 

Congress, when drafting Rule 606(b), made 
no exception for the admittance of such evi-
dence.  “[T]he legislative history demon-
strates with uncommon clarity that Congress 
specifically understood, considered, and re-
jected a version of Rule 606(b) that would 
have allowed jurors to testify on juror con-
duct during deliberations. . . .”  Tanner v. 
United States, 483 U.S. 107 (1987).  We de-
cline to create an exception to the rule here.  
In order to achieve finality in the litigation 
process and avoid relentless post-verdict 
scrutiny and second guessing, occasional in-
appropriate jury deliberations must be al-
lowed to go unremedied. 

(Pet.App.10a.)  The Eighth Circuit held that “Rule 
606(b) precludes jurors from testifying in regards to 
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jury deliberations for the purpose of challenging a 
verdict.”  (Id.)  The Eighth Circuit rejected Petition-
er’s assertion that Juror Whipple’s personal experi-
ences “constitute[d] extraneous information” im-
properly brought before the jury as an exception 
within Rule 606(b)(2)(A).  (Pet.App.7a.)  The Eighth 
Circuit also rejected Petitioner’s argument that 
“Rule 606(b) should not exclude the affidavit because 
it is not being used to challenge the verdict, but ra-
ther to show a juror was dishonest during voir dire.”  
(Pet.App.8a.)   

SUMMARY OF ARGUMENT 

Petitioner asks this Court to hold that Federal  
Rule of Evidence 606(b) does not exclude a juror’s 
testimony as to statements made by another juror 
during deliberations if the evidence of those state-
ments is used to show that the juror was dishonest 
at voir dire and that a new trial should be granted.  
In the district court, Petitioner sought to support his 
motion to vacate the verdict and for a new trial with 
purported evidence that a member of the jury, Regi-
na Whipple, was intentionally dishonest on voir dire 
in failing to disclose that her daughter had been at 
fault in a fatal car accident.  The evidence Petitioner 
asked the district court to consider was an affidavit 
by another juror, Stacey Titus, describing Juror 
Whipple’s statements during jury deliberations.  The 
ruling that Petitioner urges this Court to make 
would be contrary to the plain language of Rule 
606(b), to the legislative history of the Rule, and to 
the “long-recognized and very substantial” policy 
concerns that underlie the Rule.  See Tanner v. Unit-
ed States, 483 U.S. 107, 127 (1987).  It is also contra-
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ry to the weight of authority in the Circuit Courts, 
including the well-reasoned opinions of the Tenth 
Circuit in United States v. Benally, 546 F.3d 1230 
(10th Cir. 2008), cert. denied, 558 U.S. 1051 (2009), 
the Third Circuit in Williams v. Price, 343 F.3d 223 
(3d Cir. 2003), and the Eighth Circuit in this case.    

Under the plain language of Rule 606(b)(1), the 
Eighth Circuit was correct in affirming the district 
court’s ruling that the affidavit of Juror Titus was 
not admissible to support Petitioner’s motion to va-
cate the verdict and for a new trial on grounds of the 
purported dishonesty by Juror Whipple in her 
statements on voir dire.  Rule 606(b)(1) specifies (i) 
the kind of proceeding in which the Rule applies 
(“[d]uring an inquiry into the validity of a verdict or 
indictment”), and (ii) the categories of evidence that 
the Rule excludes (a juror’s testimony, affidavit or 
evidence “about any statement made or incident that 
occurred during the jury’s deliberations; the effect of 
anything on that juror’s or another juror’s vote; or 
any juror’s mental processes concerning the verdict 
or indictment”).   

Petitioner argues that Rule 606(b) applies only to 
proceedings that challenge the manner in which the 
jury reached its verdict.  That argument is not sup-
ported by the language of the Rule.  Petitioner erro-
neously reads the language specifying the categories 
of evidence precluded by the Rule as imposing a limi-
tation on the kind of proceeding to which the Rule is 
applicable.  However, under the Rule’s plain lan-
guage, the Rule applies to any “inquiry into the va-
lidity of a verdict.”  There is no language in the Rule 
limiting its application to challenges to a verdict that 
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are based upon improprieties in the manner in 
which the jury deliberated and reached its verdict.   

Petitioner’s challenge to the verdict based upon Ju-
ror Whipple’s alleged failure at voir dire to disclose 
her purported bias in favor of Respondent, as evi-
denced by statements she is alleged to have made 
during deliberations, falls squarely under the Rule, 
and Juror Titus’s affidavit was properly excluded.  
The improper interpretation of Rule 606(b) urged by 
Petitioner, allowing juror testimony through the 
“backdoor of a voir dire challenge,” risks “swallowing 
the rule,” as a “broad question during voir dire could 
then justify the admission of any number of jury 
statements that would now be re-characterized as 
challenges to voir dire rather than challenges to the 
verdict.”  Benally, 546 F.3d at 1236.  

Petitioner incorrectly asserts that an inquiry into 
purported juror dishonesty during voir dire pursuant 
to McDonough Power Equipment, Inc. v. Greenwood, 
464 U.S. 548 (1984), is not an inquiry into the “valid-
ity of the verdict” for purposes of Rule 606(b).  Rule 
606(b) was not at issue in McDonough, where the 
proffered evidence of a juror’s alleged dishonesty 
during voir dire was an affidavit of a non-juror de-
scribing the Navy “enlistment application” of the ju-
ror’s son.  Id. at 550-51.  As Justice Alito pointed out 
in Williams, McDonough “addressed the right of a 
party to obtain a new trial upon making a particular 
showing, not the admissibility of evidence to make 
that showing.”  Williams, 343 F.3d at 229.  Nothing 
in McDonough supports Petitioner’s argument that a 
McDonough challenge does not involve an inquiry 
into the validity of the verdict and that therefore 
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Rule 606(b) does not apply to exclude evidence of ju-
ry deliberations. 

Plaintiff also relies extensively on Clark v. United 
States, 289 U.S. 1 (1933), as the source of the pur-
ported common law principle that evidence of jury 
deliberations is admissible to prove dishonesty dur-
ing voir dire “in the context of a motion for a new 
trial.”  (Pet.Br.13-14.)  In fact, in Clark, this Court 
expressly stated that the rule against jurors im-
peaching their verdict “[wa]s wholly unrelated to the 
problem” before the Court in that case, namely, the 
use of juror testimony in a separate contempt pro-
ceeding against a dishonest juror.  Clark, 289 U.S. at 
18.  Moreover, because the juror had caused a hung 
jury in the underlying mail fraud case, “there was no 
verdict, and hence none to be impeached” in Clark.  
Id.  Thus, as the Tenth Circuit stated in Benally, 
Clark permits use of juror testimony to show dishon-
esty during voir dire for purposes of contempt pro-
ceedings.  Benally, 546 F.3d at 1235.  However, “it 
does not follow” from Clark “that juror testimony 
that shows a failure to answer honestly during voir 
dire can be used to overturn the verdict.”  Id.    

The exception set forth in Rule 606(b)(2)(A) for “ex-
traneous prejudicial information . . . improperly 
brought to the jury’s attention” does not allow evi-
dence of Juror Whipple’s statements during deliber-
ation.  Her statements, as evidenced by Juror Titus’s 
allegations, concerned her own personal experience 
and feelings regarding a car accident in which her 
daughter was at fault.  The case law overwhelmingly 
holds that such personal experiences and feelings 
are not extraneous prejudicial information.  Ms. 
Whipple’s alleged statements did not constitute in-
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formation not in evidence concerning the facts of Pe-
titioner’s motorcycle accident and injuries.  Her 
statements did not relay newspaper or social media 
accounts of the facts of the case to the other jurors 
and did not constitute any other form of extraneous 
prejudicial information to which Rule 606(b) (or its 
common law predecessors) have been held to apply.  

Petitioner’s interpretation of Rule 606(b) is also 
contrary to the legislative history and the purpose of 
the Rule.  The legislative history is clear that Con-
gress and the drafters of Rule 606(b) intended a 
broad, comprehensive exclusion of precisely the kind 
of evidence proffered here by Petitioner.  See S. Rep. 
No. 93-1277, at 13-14 (1974), reprinted in 1974 
U.S.C.C.A.N. 7051, 7060 (“In the interest of protect-
ing the jury system and the citizens who make it 
work, rule 606 should not permit any inquiry into 
the internal deliberations of the jurors.”) (quoted in 
Tanner, 483 U.S. at 124-25).  Neither Petitioner’s 
appeals to the common law nor Petitioner’s reliance 
on the principle of constitutional avoidance justify 
disregarding the plain language of the Rule and the 
intent and purpose of Congress as expressed in the 
legislative history.   

Rule 606(b) serves the all-important purposes of 
promoting freedom of juror deliberation, ensuring 
the finality of verdicts, shielding jurors from har-
assment by dissatisfied litigants, and protecting the 
jury system.  If Petitioner’s argument were to be ac-
cepted, a juror’s pledge at voir dire to be impartial 
and to follow the trial judge’s instructions could later 
be questioned as “dishonest” based upon statements 
reportedly made by the juror during jury delibera-
tions.  As Justice Alito has stated in Williams, allow-
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ing juror testimony in order to show juror dishonesty 
on voir dire “may be thought to create the potential 
for the very sort of problems that the ‘no impeach-
ment’ rule is designed to prevent, including in par-
ticular the post-trial harassment of jurors in the 
hope that one will recount a remark by a fellow juror 
that can be construed as evidence that this juror lied 
during voir dire.”  Williams, 343 F.3d at 236-37.      

Petitioner’s contentions should be rejected for the 
further reason that Petitioner has failed to meet the 
requirements established by this Court in 
McDonough, 464 U.S. at 556, that to obtain a new 
trial, a party must show (i) that a juror intentionally 
failed to answer honestly a material question on voir 
dire and (ii) that a correct response would have pro-
vided a valid basis for a challenge for cause.  Peti-
tioner cites no testimony or other evidence—and in-
deed there is none—that Juror Whipple responded 
dishonestly to any question actually posed to her on 
voir dire.  Neither she nor any other juror was asked 
on voir dire whether the juror or a family member 
had ever been in a car accident that resulted in inju-
ry or death.  Courts have unanimously held that the 
first McDonough requirement is not met where, as 
here, a juror merely failed to volunteer information 
during voir dire that was not asked for.  Further-
more, as demonstrated by the voir dire proceedings 
in this case, Juror Whipple would not have been 
dismissed for cause based on that information, as re-
quired by McDonough.  As this Court stated in 
McDonough, “[a] trial represents an important in-
vestment of private and social resources, and it ill 
serves the important end of finality to wipe the slate 
clean simply to recreate the peremptory challenge 
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process because counsel lacked an item of infor-
mation which objectively he should have obtained 
from a juror on voir dire examination.”  464 U.S. at 
555. 

Accordingly, for these reasons and those set forth 
below, the judgment of the Eighth Circuit should be 
affirmed.    

ARGUMENT 

I. THE PLAIN LANGUAGE OF RULE 606(b) 
PRECLUDES EVIDENCE OF JUROR 
WHIPPLE’S STATEMENTS DURING DE-
LIBERATIONS TO INVALIDATE THE 
VERDICT 

A. Juror Titus’s Affidavit Falls Squarely 
Within the Prohibition of Rule 606(b) 

The plain language of Rule 606(b) prohibits Peti-
tioner’s proposed use of Juror Titus’s affidavit to ob-
tain a new trial in this case.  Rule 606(b)(1) prohibits 
a court, “[d]uring an inquiry into the validity of a 
verdict,” from receiving testimony or evidence “about 
any statement made or incident that occurred during 
the jury’s deliberations; the effect of anything on 
that juror’s or another juror’s vote; or any juror’s 
mental processes concerning the verdict.”  Fed. R. 
Evid. 606(b)(1).  The court “may not receive a juror’s 
affidavit or evidence of a juror’s statement on these 
matters.”  Id.  By its terms the Rule applies to all ef-
forts to “inquir[e] into the validity of a verdict” and 
clearly defines the categories of evidence that are ex-
cluded.   

The Rule’s prohibition on juror testimony and affi-
davits clearly encompasses the affidavit of Juror Ti-
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tus, which Petitioner submitted to the district court 
in support of his motion to set aside the verdict on 
the basis of, inter alia, purported juror misconduct 
and purported juror dishonesty on voir dire.  (See 
Resp.Opp.App.4,12-15.)  Mr. Titus’s affidavit de-
scribed statements allegedly made by Juror Whipple 
during deliberations.  The affidavit also referenced 
what other jurors thought about Ms. Whipple’s 
comments and set forth Mr. Titus’s speculation that 
her comments may have influenced other jurors.  
(Pet.App.40a-41a.)  

Petitioner incorrectly contends that Juror Titus’s 
affidavit is not subject to exclusion under Rule 
606(b)(1) because “an inquiry into juror dishonesty 
during voir dire does not constitute an ‘inquiry into 
the validity of the verdict.’”  (Pet.Br.12; see also id. at 
16-23.)  As an initial matter, an inquiry into juror 
dishonesty at voir dire, in a proceeding aimed at va-
cating the verdict, necessarily is an inquiry into the 
validity of the verdict.  Petitioner provides no au-
thority that would support giving a narrow meaning 
to the words “validity of the verdict” such that the 
language of the Rule would not apply to an inquiry 
as to whether a verdict should be invalidated be-
cause a juror allegedly was dishonest during voir 
dire.     

Moreover, Petitioner’s contention misstates the 
Rule, which does not limit its application to inquiries 
which constitute “inquir[ies] into the validity of the 
verdict,” but broadly applies to all proceedings that 
take place “[d]uring an inquiry into the validity of a 
verdict.”  Fed. R. Evid. 606(b)(1) (emphasis added).  
Here, Petitioner offered Juror Titus’s affidavit as ev-
idence during the district court’s adjudication of his 
motion to vacate the verdict and for a new trial, 
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which was certainly an inquiry into the validity of 
the verdict.  The “inquiry into juror dishonesty dur-
ing voir dire” requested by Petitioner unquestionably 
was part of and occurred during the district court’s 
post-trial inquiry into the validity of the verdict. 

A judicial inquiry into juror misconduct or dishon-
esty during voir dire does not occur without some 
larger context.  Such an inquiry would take place for 
an ultimate purpose, e.g., in a contempt or perjury 
proceeding against a juror, or, when juror miscon-
duct is brought to the court’s attention during trial, 
for purposes of determining whether a mistrial 
should be granted or a juror removed.  Here, Peti-
tioner sought to introduce evidence of purported ju-
ror misconduct and dishonesty during voir dire as 
part of an inquiry into the validity of the verdict.  If 
the purpose of a proceeding is to attack the validity 
of the verdict, as it was here, to allow such evidence, 
by characterizing the inquiry as one into juror dis-
honesty during voir dire, is manifestly an evasion of 
the plain language of Rule 606(b)(1).   

Petitioner’s attempt to separate an “inquiry into 
juror dishonesty during voir dire” from the ultimate 
purpose of that inquiry, here, namely, to impeach 
the verdict, is an artificial and untenable distinction.  
As the Tenth Circuit explained in rejecting that 
same purported distinction, “[a]lthough the immedi-
ate purpose of introducing the testimony [of racist 
remarks made by jurors during deliberations] may 
have been to show that the two jurors failed to an-
swer honestly during voir dire, the sole point of this 
showing was to support a motion to vacate the ver-
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dict, and for a new trial.  That is a challenge to the 
validity of the verdict.”  Benally, 546 F.3d at 1235.3  

  The holding requested by Petitioner that Rule 
606(b) does not apply to juror statements that may 
“tend to show” dishonesty during voir dire would 
eviscerate Rule 606(b)’s prohibition of evidence re-
garding jury deliberations.  Indeed, it is difficult to 
imagine a case that could not be re-characterized to 
fit within Petitioner’s proposed interpretation of the 
Rule.  Under Petitioner’s view of the Rule, any time 
a juror was reported to have said anything that a 
party could represent as contradicting the juror’s 
pledge during voir dire to be impartial and to follow 
the court’s instructions, the party would be entitled 
to present the juror’s statements to the court as part 
of an “inquiry into juror dishonesty during voir dire,” 
on a motion to overturn the verdict.  (Pet.Br.12,16-
23.)    

Petitioner also seeks to support his contention that 
Rule 606(b) simply does not apply by concocting a 
meritless distinction between a court’s “inquiry” into 
juror dishonesty at voir dire and the “remedy” for 

                                            
3   In addition to the Tenth Circuit in Benally, the Third Circuit 
in Williams, 343 F.3d at 236-37, and the Eighth Circuit in this 
case (Pet.App.8a-10a) agree that Rule 606(b) precludes the use 
of juror testimony regarding statements made in jury delibera-
tions to support a challenge to a juror’s honesty during voir 
dire.  To the extent they hold to the contrary, the Ninth Cir-
cuit’s decisions in Hard v. Burlington Northern Railroad, 812 
F.2d 482 (9th Cir. 1987), cited by Petitioner (Pet.Br.42), and 
United States v. Henley, 238 F.3d 1111 (9th Cir. 2001), provide 
no reasoned analysis of the language of Rule 606(b).  As was 
stated in Williams, 343 F.3d at 235 n.5, Hard “is inconsistent 
with” Rule 606(b).      
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that juror dishonesty (i.e., vacating the verdict).  Ac-
cording to Petitioner, the “focus of Rule 606(b)(1) is 
not on the remedy for the claim at issue; it is on the 
‘inquiry’ in which a court must engage to resolve 
that claim in the first instance.”  (Pet.Br.21-22.)  Pe-
titioner’s attempt to separate the McDonough in-
quiry from the “remedy” that is available “once the 
[McDonough] inquiry has been completed” 
(Pet.Br.22) has no support in the language of Rule 
606(b) or in the case law.  Contrary to Petitioner’s 
argument, the broad language of the Rule—“during 
an inquiry into the validity of a verdict”—does not 
support a distinction between different grounds for 
invalidating a verdict.  As Justice Alito wrote in Wil-
liams, the argument that “the ‘no impeachment’ rule 
simply does not apply when a defendant seeks to in-
troduce evidence to support ‘a claim of juror miscon-
duct committed during voir dire’ . . . is plainly too 
broad.”  343 F.3d at 235.  “If it were correct, a party 
could call jury members to testify about statements 
made during actual jury deliberations so long as the 
purpose for introducing the evidence was to show 
that a juror had lied during voir dire.”  Id.  

Nothing in McDonough itself supports treating a 
McDonough claim differently from other inquiries 
into the validity of a verdict.  The claim of juror dis-
honesty in McDonough was based on a non-juror’s  
affidavit describing the Navy “enlistment applica-
tion” of the son of one of the jurors.  464 U.S. at 550-
51.  According to the affidavit, the application re-
ferred to the fact that the juror’s son had broken a 
leg in an accident with an exploding tire, thus sup-
posedly demonstrating that the juror was dishonest 
when he did not respond to the specific question, ad-
dressed to the panel as a whole, whether any of the 
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prospective jurors or their immediate family mem-
bers had sustained any severe injury from an acci-
dent that had resulted in any disability or prolonged 
pain and suffering.  Id. at 449-50.  As the Third Cir-
cuit stated, McDonough “addressed the right of a 
party to obtain a new trial upon making a particular 
showing, not the admissibility of evidence to make 
that showing.”  Williams, 343 F.3d at 229.  In 
McDonough, this Court did not have to consider the 
specific language or the public policy that supports 
Rule 606(b) because there was no attempt to use dis-
cussions during jury deliberations to support the 
claim of juror dishonesty during voir dire.      

The plain language of Rule 606(b) also is contrary 
to Petitioner’s argument that the Rule is concerned 
only with protecting the privacy of the manner of the 
jury’s decision-making and is not concerned with 
protecting the privacy of juror statements made dur-
ing deliberations that are relevant to the accuracy of 
a juror’s answers at voir dire.  (See Pet.Br.14,29-34.)  
The Rule does not distinguish between statements 
during deliberations that affected the verdict and 
those that did not or those that are relevant to voir 
dire.  As the Third Circuit in Williams pointed out, 
Rule 606(b) “categorically bar[s] juror testimony ‘as 
to any matter or statement occurring during the 
course of the jury’s deliberations’ even if the testi-
mony is not offered to explore the jury’s decision-
making process in reaching the verdict.”  343 F.3d at 
235 (emphasis added).  There is no language in Rule 
606(b) that supports Petitioner’s attempt to limit the 
Rule to statements that are relevant to the “manner” 
in which the jury reached its verdict or to matters 
that “inhere” in the verdict and to challenges to the 
verdict that are based solely on improprieties in de-
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liberations.  (Pet.Br.29-30.)  “[I]mportant voir dire 
questions typically focus on matters that may well 
affect juror’s decision-making processes and, there-
fore, allowing a juror to testify for the purpose of 
showing that another juror lied during voir dire may 
not be viewed as much different from permitting an 
inquiry into the decision-making process itself.”  Wil-
liams, 343 F.3d at 236.    

The record here demonstrates that Petitioner used 
Mr. Titus’s affidavit to speculate on, and attempt to 
impeach, the jury’s decision-making process.  Mr. Ti-
tus’s affidavit states that he “was concerned about 
what had transpired in deliberations,” that “[t]he 
biggest concern I had during jury deliberations was 
the attitude and comments by some of the jurors to 
not consider the facts and evidence of the case,” that 
it was evident to him that “one juror, who ended up 
being the foreman, was influenced by her own 
daughter’s experience, and not the facts, evidence, 
and law that was presented to us,” and that this ju-
ror “spoke about her daughter’s experience, which 
included a motor vehicle collision in which her 
daughter was at fault for the collision and a man 
died . . . [and] related that if her daughter had been 
sued, it would have ruined her life.”  (Pet.App.40a.)  
Mr. Titus also affides that “[i]t [wa]s obvious that 
this juror was more concerned about the issues in-
volving her daughter than she was the facts, evi-
dence, and law presented by this Court and counsel” 
and that “[i]t was apparent that this comment may 
have been made to and influenced other jurors be-
cause the other jurors also expressed their concern 
about ruining the Shauers’ life as they were a young 
couple.”  (Pet.App.41a.)  Mr. Titus was “concerned 
about the dilemma of the juror ignoring the dictates 
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of the Court and the law” and was “concerned that 
the juror influenced other jurors.”  (Id.)  In short, the 
jury’s decision-making process was squarely placed 
at issue by Mr. Titus’s affidavit, and therefore Rule 
606(b) applies.       

In Benally, the Tenth Circuit stressed that  

allowing juror testimony through the back-
door of a voir dire challenge risks swallowing 
the rule.  A broad question during voir dire 
could then justify the admission of any num-
ber of jury statements that would now be re-
characterized as challenges to voir dire ra-
ther than challenges to the verdict.  Given 
the importance that Rule 606(b) places on 
protecting jury deliberations from judicial 
review, we cannot read it to justify as large a 
loophole as [defendant] requests.   

Benally, 546 F.3d at 1236.  Under the limited appli-
cation of Rule 606(b) advocated by Petitioner, it 
could always be argued by one side or the other that 
a juror’s statements during deliberations show that 
the juror was “dishonest” when he or she pledged to 
be impartial and to follow the court’s instructions.  
The sanctity of the jury room and the statements 
made within it are central to the goals of Rule 606(b) 
and to its underlying policies and principles.  The 
use of such statements to invalidate a verdict in cas-
es such as this constitutes precisely the kind of in-
trusion into jury deliberations that the Rule is de-
signed to prevent.   
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B. Rule 606(b)(2)(A)’s Exception for 
“Extraneous Prejudicial Information” 
Does Not Apply in This Case 

1. A Juror’s Personal Experiences and 
Biases Are Not Extraneous 
Prejudicial  Information 

Petitioner contends, in the alternative, that post-
verdict juror testimony regarding jury deliberations 
tending to show juror dishonesty during voir dire is 
admissible under Rule 606(b)(2)(A)’s exception for 
“extraneous prejudicial information . . . improperly 
brought to the jury’s attention.”  (Pet.Br.46.)4  The 
plain meaning of the words “extraneous prejudicial 
information,” however, does not extend to a juror’s 
own experiences, knowledge, values, and beliefs.   

The Eighth Circuit correctly held that Ms. Whip-
ple’s comments in the jury room were not “extrane-
ous information.”  (Pet.App.7a.)  The Eighth Circuit  
distinguished “juror testimony regarding ‘objective 
events or incidents . . . from juror testimony regard-
ing possible subjective prejudices or improper mo-
tives of individual jurors, which numerous courts 
and commentators have held to be within the rule 
rather than the exception of 606(b).’”  (Id. (citation 
omitted).)  As the Eighth Circuit stated, “[j]urors’ 
personal experiences do not constitute extraneous 
information; it is unavoidable they will bring such 
innate experiences into the jury room.”  (Id.)  In 
                                            
4   Petitioner does not contend that the other two exceptions 
under Rule 606(b)(2), for juror testimony regarding outside in-
fluences brought to bear on any juror and for mistakes made in 
entering the verdict on the verdict form, apply in this case.   
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short, “the evidence excluded by the district court 
concerns an alleged bias held by a jury member.  It 
did not concern extraneous information improperly 
brought before the jury.”  (Id.)   

The Eighth Circuit’s decision is overwhelmingly 
supported by the case law.  Indeed, Petitioner’s ar-
gument has been rejected essentially unanimously 
by the courts, which distinguish between external 
influences—such as “‘publicity received and dis-
cussed in the jury room, consideration by the jury of 
evidence not admitted in court, and communications 
or other contact between jurors and third persons, 
including contacts with the trial judge outside the 
presence of defendant and his counsel’”—and the ju-
rors’ own experiences, motives and influences.  Unit-
ed States v. Campbell, 684 F.2d 141, 151 (D.C. Cir. 
1982) (citation omitted); see also United States v. 
Wilson, 534 F.2d 375, 378-79 (D.C. Cir. 1976); Gov’t 
of the Virgin Islands v. Gereau, 523 F.2d 140, 149-50 
(3d Cir. 1975).  As the Third Circuit stated in Wil-
liams, an extraneous influence does not include “‘the 
motives and influences which affected [the jury’s] 
decision.’”  343 F.3d at 232 (citing Mattox v. United 
States, 146 U.S. 140, 149 (1892), and McDonald v. 
Pless, 238 U.S. 264, 269 (1915)).   

That same distinction was made by the Fifth Cir-
cuit in United States v. Duzac, 622 F.2d 911, 913 
(5th Cir. 1980).  In Duzac, the defendants learned 
that one or more jurors were influenced by prior per-
sonal experiences and moved for a new trial on that 
ground.  The Fifth Circuit found that Rule 606(b) 
prohibited inquiry into the verdict and no exception 
applied, explaining that: 
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Here, there is no evidence that any external 
influence was brought to bear on members of 
the jury.  The prejudice complained of is al-
leged to be the product of personal experi-
ences unrelated to this litigation.  The proper 
time to discover such prejudices is when the 
jury is being selected and peremptory chal-
lenges are available to the attorneys.  Alt-
hough the jury is obligated to decide the case 
solely on the evidence, its verdict may not be 
disturbed if it is later learned that personal 
prejudices were not put aside during deliber-
ations.   

Duzac, 622 F.2d at 913.     

 Accordingly, “[t]he general rule . . . is that courts 
may properly inquire only into external influences 
on the jury, such as if a juror improperly read a 
newspaper in the jury room or was involved in brib-
ery.”  United States v. Cornelius, 696 F.3d 1307, 
1325 (10th Cir. 2012).  “[L]ife experiences do not 
constitute extraneous prejudicial information and 
may be brought into the jury room.”  Marcavage v. 
Bd. Of Trs. of Temple Univ., 400 F. Supp. 2d 801, 
805 (E.D. Pa. 2005).  Thus, a juror’s “information 
about the facts” of the alleged events at issue in the 
case is extraneous prejudicial information for pur-
poses of Rule  606(b), while “general community 
knowledge” is not.  Titus v. State, 963 P.2d 258, 264 
(Alaska 1998).  Decisions such as these are based on 
the “sound proposition that jurors ‘can make intelli-
gent decisions only by drawing upon their accumu-
lated background knowledge and experience.’”  Id. at 
262 (quoting 27 Charles Wright & Victor Gold, Fed-
eral Practice and Procedure §6075, at 450 (1990)).    
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Moreover, courts have recognized that “a complete 
sanitizing of the jury room” is not only impossible, 
but undesirable.  United States v. McKinney, 429 
F.2d 1019, 1022-23 (5th Cir.), modified on reh’g on 
other grounds, 434 F.2d 831 (5th Cir. 1970).  “Jurors 
are not expected to come into the jury box and leave 
behind all that their human experience has taught 
them.”  J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 
149 (1994) (O’Connor, J., concurring) (quoting Beck 
v. Alabama, 447 U.S. 625, 642 (1980)) (quotation 
marks omitted).  As the Fifth Circuit stated, 

We cannot expunge from jury deliberations 
the subjective opinions of jurors, their atti-
tudinal expositions, or their philosophies.  
These involve the very human elements that 
constitute one of the strengths of our jury 
system, and we cannot and should not ex-
communicate them from jury deliberations.  
Nevertheless, while the jury may leaven its 
deliberations with its wisdom and experi-
ence, in doing so it must not bring extra facts 
into the jury room.  In every criminal case we 
must endeavor to see that jurors do not “tes-
tify” in the confines of the jury room concern-
ing specific facts about the specific defendant 
then on trial.   

McKinney, 429 F.2d at 1022-23; accord Shillcutt v. 
Gagnon, 827 F.2d 1155, 1159 (7th Cir. 1987).  Thus, 
the jury “is not a sterile institution,” and it “would be 
naive to suggest that individual jurors leave all their 
preconceptions, values and insights on the doorstep 
when they enter the jury room.”  Bulger v. McClay, 
575 F.2d 407, 412 (2d Cir. 1978).  Rather, courts “en-
courage jurors to bring their experiences to bear dur-
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ing deliberation.”  Id.  Here, there is no claim that 
Juror Whipple knew “specific facts” about Petitioner, 
Respondent, or the accident and brought those facts 
into the “crucible of decision.”  See id.     

The jury in this case was specifically instructed 
that the jurors had “a right to consider the common 
knowledge possessed by all of you, together with the 
ordinary experiences and observations in your daily 
affairs of life.”  (J.A.20.)  That Petitioner’s counsel in 
this case may not have been as effective on voir dire 
as Petitioner in hindsight would have liked (see su-
pra at 4-5; infra at 50-51) does not transform Juror 
Whipple’s personal life experiences into “extraneous 
information” for purposes of Rule 606(b)(2)(A).      

2. United States v. Boney Does Not 
Support Application of the Rule 
606(b)(2)(A) Exception in This Case 

In contending that the extraneous information ex-
ception applies, Petitioner relies extensively and ex-
clusively on United States v. Boney, 68 F.3d 497 
(D.C. Cir. 1995).  (Pet.Br.46-47.)  In Boney, during 
voir dire, a juror “undisputedly lied in concealing a 
felony conviction,” a fact that would by statute have 
disqualified him from serving on the jury.  68 F.3d at 
502.  The D.C. Circuit held that, in ruling on the de-
fendant’s motion for a new trial, the trial court 
should have asked more probing questions of the ju-
ror, including as to “whether his felon status ever 
came up during jury deliberations, and, if so, the cir-
cumstances surrounding that disclosure.”  Id. at 503.  
The D.C. Circuit concluded that such questioning 
was not prohibited by Rule 606(b), as the juror’s “ex-
perience as a felon is the one matter that should not 
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have been before the jury at all because no ex-felons 
should have been on the panel” and thus fell within 
the “extraneous prejudicial information” exception to 
Rule 606(b)’s general prohibition on juror testimony.  
Id.   

Petitioner purports to find the circumstances in 
Boney analogous to the circumstances here, claiming 
that “[i]f Ms. Whipple had disclosed that her own 
daughter had been at fault in a fatal automobile ac-
cident—and that, as a result, she was unwilling to 
award damages to the victim of a traffic accident—
she would surely have been struck for cause,” and 
that therefore, as in Boney, her experiences “‘should 
not have been before the jury at all’” and “thus con-
stituted ‘extraneous’ information.”  (Pet.Br.46-47.)  
As an initial matter, there is no evidence that Ms. 
Whipple “was unwilling to award damages to the 
victim of a traffic accident” or that she (or any other 
juror) actually voted on that basis.  In fact, since the 
jury unanimously voted in favor of Respondent after 
asking a question about contributory negligence and 
its impact, the inference is that the jury’s verdict 
was based on the evidence presented.    

Juror Titus’s affidavit gives no information as to 
the context in which Ms. Whipple’s discussion of her 
daughter’s accident occurred.  Presumably, if Juror 
Titus had been able to affide that Ms. Whipple was 
unwilling in any circumstances to award damages to 
the victim of a traffic accident (as Petitioner now 
claims), Petitioner’s attorneys would have included 
that statement in his affidavit.  In addition, unlike 
the juror in the Boney case, Juror Whipple did not 
answer falsely in response to questions asked during 
voir dire.  She was simply never asked by Petitioner’s 
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counsel whether she or a family member had been 
involved in a traffic accident, and if she had been 
asked, would not have been struck for cause.  See 
Point V.B infra.  In contrast to Boney, there was no 
statutory disqualification here that would have 
“guaranteed [Ms. Whipple’s] removal from the pan-
el.”  68 F.3d at 502-03.  As Boney acknowledges, “it is 
expected that a jurors will bring their life experienc-
es into the jury room,” as Ms. Whipple did here.  Id.  
Further, in Boney, the juror’s undisputed lie about 
his felon status “‘raise[d] at least the inference that a 
juror had an undue desire to participate in a specific 
case, perhaps because of partiality.’”  Boney, 68 F.3d 
at 501 (citation omitted).  No similar inference as to 
Ms. Whipple is rationally sustainable here on the 
basis of her alleged statements during deliberations 
regarding her daughter’s car accident.  Contrary to 
Petitioner’s contentions, Boney in no way supports 
the application of the Rule 606(b)(2)(A) exception in 
this case.   

II. THE LEGISLATIVE HISTORY OF RULE 
606(b) AND THE RULE’S COMMON LAW 
PREDECESSORS SUPPORT THE EXCLU-
SION OF JUROR TITUS’S AFFIDAVIT 

Petitioner attempts to circumvent the plain lan-
guage of Rule 606(b) by erroneously invoking legisla-
tive history and common law, to argue that the Rule 
is narrowly limited to the use of evidence of jury de-
liberations to explore the manner in which a jury 
reached its verdict (Pet.Br.14,29-32) or the use of ev-
idence as to matters during deliberations that “in-
here” in the verdict.  (Pet.Br.25,29,34.)  In attempt-
ing to graft these restrictions onto Rule 606(b), Peti-
tioner contends that the Rule is unconcerned with 
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Petitioner’s proposed use of Juror Titus’s statements 
regarding deliberations to show Ms. Whipple’s pur-
ported dishonesty during voir dire.  (Pet.Br.14,29.)  
In fact, Rule 606(b) was carefully drafted to exclude 
broad categories of evidence that clearly include Ju-
ror Titus’s statements in his affidavit.  Moreover, 
nothing in the Rule itself or its legislative history 
supports Petitioner’s contentions that the Rule 
should be read to preclude the use of such evidence 
only to challenge the manner in which a jury reached 
its verdict or that the Rule does not reach use of such 
evidence to challenge a verdict based on purported 
juror dishonesty during voir dire.  Indeed, the legis-
lative history directly contradicts Petitioner’s argu-
ments.  

Contrary to Petitioner’s assertion (Pet.Br.30), this 
Court’s statement in Tanner that Rule 606(b) is 
“grounded in the common-law rule against admis-
sion of jury testimony to impeach a verdict,” 483 U.S. 
at 121, is not a license for parties to scavenge 
through the common law for authority that would 
expand the permissible use of juror testimony be-
yond the plain language of Rule 606(b).  Indeed, as 
this Court stated in Tanner, the common-law rule in 
which Rule 606(b) was rooted “flatly prohibited the 
admission of juror testimony to impeach a jury ver-
dict,” and “[e]xceptions to the common-law rule were 
recognized only in situations in which an ‘extraneous 
influence’ was alleged to have affected the jury.”  Id. 
at 117 (emphasis added) (citation omitted).   

Rule 606(b) went through drafts which diverged 
substantially in the scope of the exclusion.  See 1969 
Advisory Committee Notes on Rules of Evidence,  46 
F.R.D. 161, 290-91 (1969);  120 Cong. Rec. H551 
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(daily ed. Feb. 6, 1974) (Rep. Hungate).  As this 
Court stated in Tanner, “the legislative history 
demonstrates with uncommon clarity that Congress 
specifically understood, considered, and rejected a 
version of Rule 606(b) that would have allowed ju-
rors to testify on juror conduct during deliberations 
. . . .’”  Tanner, 483 U.S. at 125.   

The rejected version of Rule 606(b), which had 
been adopted by the U.S. House of Representatives, 
excluded only juror testimony, affidavits and state-
ments about “the effect of anything upon his or any 
other juror’s mind or emotions as influencing him to 
assent to or dissent from the verdict or indictment or 
concerning his mental processes in connection 
therewith.”  46 F.R.D. at 289-90; see also Tanner, 
483 U.S. at 123 (citing H.R. 5463, 93d Cong., 2d 
Sess. (1974).  This version would have admitted evi-
dence of “irregularities which occur in the jury room” 
if the testimony related to “the existence of condi-
tions or occurrences of events calculated improperly 
to influence the verdict.”  46 F.R.D. at 291.  Jurors 
were to be allowed to testify “as to matters other 
than their own inner reactions.”  Id. (emphasis add-
ed).   

The House version of the Rule was rejected by the 
U.S. Senate because its “extension of the ability to 
impeach a verdict [wa]s felt to be unwarranted and 
ill-advised.”  S. Rep. No. 93-1277, at 13 (1974), re-
printed in 1974 U.S.C.C.A.N. 7051, 7060 (quoted in 
Tanner, 483 U.S. at 124); see also id. (expressing 
concern that the House’s version “would have the ef-
fect of opening verdicts up to challenge on the basis 
of what happened during the jury’s internal deliber-
ations. . . .  Permitting an individual to attack a jury 
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verdict based upon the jury’s internal deliberations 
has long been recognized as unwise by the Supreme 
Court.” (citing McDonald, 238 U.S. at 267)).  This 
concern was reiterated by the U.S. Department of 
Justice, which expressed the view that that 
“[i]nquiry into all internal matters, as distinguished 
from external influences, should continue to be for-
bidden, in the interest of protecting the jury system.”  
Hearings Before the Comm. on the Judiciary on Fed-
eral Rules of Evidence, H.R. 5463, A Bill to Establish 
Rules of Evidence for Certain Courts and Proceed-
ings, 93d Cong., at 110, 2d Sess. (1974) (statement of 
W. Vincent Rakestraw, Assistant Att’y Gen. of the 
U.S.) (emphasis added).  See also S. Rep. No. 93-
1277, at 14 (1974), reprinted in 1974 U.S.C.C.A.N. 
7051, 7060 (“In the interest of protecting the jury 
system and the citizens who make it work, rule 606 
should not permit any inquiry into the internal de-
liberations of the jurors.” (quoted in Tanner, 483 
U.S. at 124-25)).   

 The version ultimately adopted by Congress was 
chosen because it categorically prohibited inquiries 
into jury deliberations and “reflected a conscious, de-
liberate choice on the part of the Advisory Commit-
tee, the Supreme Court, and Congress to limit the 
scope of post-trial attacks upon verdicts.”  State v. 
Finney, 337 N.W.2d 167, 170 (S.D. 1983) (Wollman, 
J., concurring).  Accordingly, the Advisory Commit-
tee’s final draft of the Rule included not only the 
prohibition on juror testimony regarding the jurors’ 
mental operations and emotional reactions, but also 
a broad prohibition on evidence of “any statement 
made or incident that occurred during the jury’s de-
liberations.”  Fed. R. Evid. 606(b)(1); see also 56 
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F.R.D. 183, 184, 265 (1972).  This version was in-
tended to embody those “federal decisions [where] 
the central focus has been upon insulation of the 
manner in which the jury reached its verdict, and 
this protection extends to each of the components of 
deliberation, including arguments, statements, dis-
cussions, mental and emotional reactions, votes, and 
any other feature of the process.”  56 F.R.D. at 266 
(emphasis added).   

Petitioner erroneously cites the above quoted 
statement to show that the drafters of the rule were 
concerned only with challenges to “the manner” in 
which the jury reached its verdict.  (Pet.Br.32-33; see 
also id. at 14.)  To the contrary, this statement ad-
dresses the types of evidence that are excluded un-
der the Rule, not the grounds for the challenge to the 
validity of the verdict.  As the above-quoted state-
ment indicates, Rule 606(b) broadly protects every 
“component” of the jury’s deliberations if introduc-
tion of that evidence is sought for the purpose of 
challenging the verdict.    

The listing of types of excluded evidence in Rule 
606(b) and the reference in the legislative history to 
the “components” of the deliberations that are sub-
ject to exclusion have nothing to do with the types of 
challenges to the validity of a verdict that are cov-
ered by the Rule.  That issue is addressed by the 
language in the Rule indicating that it applies 
“[d]uring an inquiry into the validity of a verdict or 
indictment.”  Fed. R. Evid. 606(b)(1).  This broad, 
general language does not support Petitioner’s at-
tempts to limit the Rule to inquiries into the “man-
ner” in which a jury arrived at its verdict and to re-
move from the reach of the Rule inquiries into the 
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validity of the verdict based on juror dishonesty in 
voir dire.  As the Advisory Committee notes state, 
the Rule does not limit its application to specific 
“substantive grounds” for setting aside a verdict.  
See 56 F.R.D. at 266. 

Petitioner incorrectly claims that there is no indi-
cation in the legislative history that “Rule 606(b)’s 
drafters intended to broaden the common-law rule to 
bar the admission of testimony tending to show juror 
dishonesty during voir dire” and that “[t]o the con-
trary, the drafters appear to have assumed that Rule 
606(b), like its common-law predecessor, would bar 
only the use of juror testimony to challenge how the 
verdict was reached.”  (Pet.Br.30.)  This argument 
assumes that there was an established common-law 
rule that juror testimony was permissible to over-
turn a verdict based on a juror’s dishonesty at voir 
dire.  In fact, as Petitioner’s Amici Curiae Professors 
of Law acknowledge, the common “law on this ques-
tion is by no means uniform,” and while some juris-
dictions traditionally allowed juror testimony on that 
issue, others did not.  (See Br. Amici Curiae Law 
Professors at 23-24.)   

In claiming that there is an established common-
law principle that should be incorporated under Rule 
606(b) to allow the use of juror testimony to show a 
juror’s dishonesty on voir dire, Petitioner relies pri-
marily on this Court’s opinion in Clark v. United 
States, 289 U.S. 1 (1933), which he asserts “re-
flect[s]” that “common-law principle.”  (Pet.Br.13-
14,20,30,34.)  Clark, however, involved a criminal 
contempt proceeding against a juror who had given 
deliberately false and misleading answers to ques-
tions on voir dire, not an attempt to vacate a ver-
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dict.5  See 289 U.S. at 18.  Clark addressed the ap-
plicability of the common law privilege shielding 
matters discussed in the jury room, id. at 12-19, 
which this Court specifically distinguished from the 
rule that the testimony of a juror is not admissible to 
impeach the verdict.  See id. at 18.  Indeed, as the 
Court stated, the common-law rule prohibiting the 
use of juror testimony to impeach a verdict was  
“wholly unrelated to the problem” before the Court 
in Clark.  Id.  Moreover, in the underlying mail 
fraud case in Clark, “there was no verdict, and hence 
none to be impeached” (id.), because the jury did not 
reach a verdict, the juror in contempt having cast 
the single vote for acquittal.6  Id. at 9.  Accordingly, 
as the Tenth Circuit stated in Benally, Clark allows 
use of juror testimony to show dishonesty during 
voir dire for purposes of contempt proceedings.  Be-
nally, 546 F.3d at 1235.  Yet, “it does not follow” 
from Clark “that juror testimony that shows a fail-
ure to answer honestly during voir dire can be used 
to overturn the verdict.”  Id.  In short, Clark does not 
provide the claimed foundation for Petitioner’s ar-

                                            
5   This Court had recognized even before Clark that jurors 
could be witnesses in criminal cases or in contempt proceedings 
against another juror, as in such cases a private party is not 
seeking to use a juror as a witness to impeach the verdict.  See 
McDonald, 238 U.S. at 269.  

6   In any case, as this Court explained, “what happened in the 
jury room” in Clark “added so little to the case that the error, if 
there had been any, in permitting it to be proved, would have to 
be regarded as unsubstantial and without effect on the result.”  
Clark, 289 U.S. at 18.   
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gument that Rule 606(b) is inapplicable to challeng-
es to a verdict based upon juror dishonesty.        

Petitioner’s contention that Rule 606(b) should be 
read to incorporate the common-law distinction be-
tween evidence of matters that “inhere” in the ver-
dict and matters that do not is also without merit.  
(Pet.Br.34.)  Petitioner asserts that “[c]onspicuously 
absent from the debate leading up to the adoption of 
Rule 606(b) is any suggestion that the rule altered 
. . . the  common-law rule’s general focus on matters 
that ‘inhere in the verdict itself’ . . . .”  (Id. (citation 
omitted).)  To the contrary, Rule 606(b) makes clear 
the broad sweep of the exclusion.  It excludes evi-
dence of every “statement made or incident that oc-
cur[s] during the jury’s deliberations.”  Fed. R. Evid. 
606(b)(1).  This clear and categorical language may 
not be read to mean only “statements made during 
deliberations that inhere in the verdict” or  only “in-
cidents that occurred during deliberations and in-
here in the verdict” (whatever an incident inhering 
in the verdict might be). 

  Moreover, despite Petitioner’s extensive reliance 
on the common law, Petitioner cites no judicial deci-
sion supporting his contention that the Federal 
Rules of Evidence should be read to incorporate the 
common law unless they specifically “abrogate” the 
relevant common law principles.  (Pet.Br.34.)  In 
fact, this Court has stated that, although the com-
mon law of evidence may “serve as an aid to their 
application,” “the Rules [of Evidence] occupy the 
field.”  Daubert v. Merrell Dow Pharm., Inc., 509 
U.S. 579, 587-88 (1993) (emphasis added).  Further-
more, like other canons of statutory interpretation, 
the presumption favoring the retention of common 
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law principles is merely a rule of thumb that “give[s] 
way” when (as here) the statutory language is un-
ambiguous.  Sebelius v. Cloer, 133 S. Ct. 1886, 1895-
96 (2013).  Thus, the interpretive principle espoused 
by Petitioner is not applicable.        

Here, Congress and the Advisory Committee con-
sidered different draft language for Rule 606(b) and 
chose the final version after careful analysis.  There 
is no indication in the legislative history that the 
words of Rule 606(b) may be ignored in favor of 
common law principles not reflected in the language 
of the Rule itself, as Petitioner urges.  As the Tenth 
Circuit stated in Benally, 546 F.3d at 1239, “[c]ourts 
no longer have common law authority to fashion and 
refashion rules of evidence as the justice of the case 
seems to demand, but must enforce the rules as en-
acted.”    

III. THE POLICY CONCERNS IDENTIFIED BY 
THIS COURT IN TANNER SUPPORT THE  
EXCLUSION OF JUROR TESTIMONY  RE-
GARDING DELIBERATIONS IN CHAL-
LENGES TO A VERDICT BASED ON AL-
LEGED DISHONESTY IN VOIR DIRE 

This Court has acknowledged the “[s]ubstantial 
policy considerations” and “weighty government 
interest in insulating the jury’s deliberative process” 
that underlie Rule 606(b).  Tanner, 483 U.S. at 119-
20.  The Rule protects the proper functioning of the 
jury system and shields jurors from harassment.  As 
this Court has stated, “full and frank discussion in 
the jury room, the jurors’ willingness to return an 
unpopular verdict, and the community’s trust in a 
system that relies on the decisions of laypeople 
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would all be undermined by a barrage of postverdict 
scrutiny of juror conduct.” Id. at 120-21. 

  This Court pointed out that these concerns are 
also reflected in the legislative history, which makes 
clear that the Rule was broadly drafted to avoid 
“‘opening verdicts up to challenge on the basis of 
what happened during the jury’s internal 
deliberations, for example, where a juror alleged 
that the jury refused to follow the trial judge’s 
instructions or that some of the jurors did not take 
part in deliberations’” and to prevent “‘harassment of 
former jurors by losing parties as well as the possible 
exploitation of disgruntled or otherwise badly-
motivated ex-jurors.’”  Id. at 124 (quoting S. Rep. No. 
93-1277, at 13-14 (1974), reprinted in 1974 
U.S.C.C.A.N.  7051, 7060).   

This Court and other courts have expressed such 
concerns repeatedly in resolving issues regarding the 
permissibility of juror testimony concerning 
deliberations.  In its oft-quoted decision in McDonald 
v. Pless, this Court stated:   

[L]et it once be established that verdicts 
solemnly made and publicly returned into 
court can be attacked and set aside on the 
testimony of those who took part in their 
publication and all verdicts could be, and 
many would be, followed by an inquiry in 
the hope of discovering something which 
might invalidate the finding.  Jurors 
would be harassed and beset by the 
defeated party in an effort to secure from 
them evidence of facts which might 
establish misconduct sufficient to set aside 
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a verdict.  If evidence thus secured could 
be thus used, the result would be to make 
what was intended to be a private 
deliberation, the constant subject of public 
investigation; to the destruction of all 
frankness and freedom of discussion and 
conference.      

238 U.S. at 267-68; see also Clark, 289 U.S. at 13 
(“[f]reedom of debate might be stifled and 
independence of thought checked if jurors were made 
to feel that their arguments and ballots were to be 
freely published to the world”). 

These policy concerns of “freedom of deliberation, 
finality of verdicts, and protection of jurors against 
harassment by dissatisfied litigants”7 are equally 
applicable in the context of the use of juror 
testimony regarding statements in deliberations to 
show juror dishonesty at voir dire.  As the Third 
Circuit stated, allowing juror testimony in order to 
show juror dishonesty on voir dire “may be thought 
to create the potential for the very sort of problems 
that the ‘no impeachment’ rule is designed to 
prevent, including in particular the post-trial 
harassment of jurors in the hope that one will 
recount a remark by a fellow juror that can be 
construed as evidence that this juror lied during voir 
dire.”  Williams, 343 F.3d at 236-37. 

                                            
7  Tanner, 483 U.S. at 137 (Marshall, J., joined by Brennan, 
Blackmun, and Stevens, JJ., concurring in part and dissenting 
in part).  



42 
 

 

Moreover, the potential for numerous challenges to 
verdicts based on a juror’s answers at voir dire is 
exacerbated because the questions put to jurors 
during voir dire typically include broad, general 
questions as to the jurors’ ability to be impartial and 
follow the court’s directions, as they did in this case.  
If the losing party’s counsel can challenge a juror’s 
honesty based on answers to such broad and 
subjective questions and can sift through the jurors’ 
descriptions and impressions of what other jurors 
said and thought during deliberations, some ground 
will almost always be found for a challenge.  This 
concern was emphasized by the Tenth Circuit, which 
refused to permit so “large a loophole” in Rule 
606(b), stating: “A broad question during voir dire 
could then justify the admission of any number of 
jury statements that would now be re-characterized 
as challenges to voir dire rather than challenges to 
the verdict.”  Benally, 546 F.3d at 1236.   

Petitioner is dismissive of these concerns, urging 
that none of the “policy interests” underlying Rule 
606(b) would be “disserve[d]” by interpreting Rule 
606 to have no application to motions to vacate a 
verdict based upon purported juror dishonesty dur-
ing voir dire.  (Pet.Br.40.)  Petitioner also assures 
the Court that “[j]uror testimony about deliberations 
is ordinarily admissible, except for the purpose of 
‘inquir[ing] into the validity of a verdict or indict-
ment’” and therefore jurors have no real expectation 
of privacy.  (Id. (alteration and emphasis in origi-
nal).)  In fact, there are very limited circumstances 
in which juror testimony about deliberations will 
have any relevance or utility, and it is surely very 
far from an everyday occurrence to introduce testi-
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mony by a juror regarding deliberations in an earlier 
trial.8  Moreover, although (as Petitioner asserts (id. 
at 40-41)) jurors in high-profile cases sometimes give 
interviews about their experience, that occurs on 
their own terms and no juror need do so if he or she 
wishes not to.  Such interviews are simply not 
equivalent to a juror’s being hauled into court to face 
examination and cross-examination as to what oc-
curred in the jury room during deliberations.    

Likewise, Petitioner’s assertion (Pet.Br.41) that 
permitting admission of juror testimony regarding 
the deliberative process would be no more chilling 
than the “threat of criminal contempt” is plainly 
erroneous.  Jurors are prosecuted for perjury in voir 
dire in exceptional circumstances, and only if a 
prosecutor has examined the evidence and made a 
determination that prosecution is warranted.  
Permitting counsel for a losing party to summon 
jurors into court to testify about deliberations is a far 
different matter, from which (as courts and Congress 
recognized) jurors and their verdicts should be 
shielded.  In Tanner, in setting forth the legislative 
history of Rule 606(b), this Court quoted the Senate 
Report’s conclusion that 

                                            
8   Wigmore states that juror communications are “seldom rele-
vant” to another trial, 8 J.H. Wigmore, Wigmore on Evidence 
§2346 & n.3 (McNaughton ed. 1961), but might sometimes be 
admissible to establish the scope of issues adjudicated in an 
earlier trial or to establish a malpractice claim against a losing 
party’s attorney.  Id. §2349 & n.4; §2351(2). 

. 
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“[C]ommon fairness requires that absolute 
privacy be preserved for jurors to engage in 
the full and free debate necessary to the at-
tainment of just verdicts.  Jurors will not be 
able to function effectively if their delibera-
tions are to be scrutinized in post-trial litiga-
tion.  In the interest of protecting the jury 
system and the citizens who make it work, 
rule 606 should not permit any inquiry into 
the internal deliberations of the jurors.” 

Tanner, 483 U.S. at 124-25 (quoting S. Rep. No. 93-
1277, at 13-14 (1974), reprinted in 1974 
U.S.C.C.A.N. 7051, 7060); see also Point II supra.    

Petitioner also claims that the “notion that jurors 
will be ‘harassed and beset by the defeated party’” is 
“fanciful” (Pet.Br.42), despite the fact that this Court 
and many other courts, as well as Congress, perceive 
the possibility of juror harassment as a serious and 
substantial policy concern.  See Tanner, 483 U.S. at 
119-20 (quoting McDonald, 238 U.S. at 269); id. at 
124-25 (quoting S. Rep. No. 93-1277, at 13-14 (1974), 
reprinted in 1974 U.S.C.C.A.N. 7051, 7060).  In fact, 
this case, with Petitioner’s unfounded accusations of 
dishonesty by Juror Whipple (see Point V.A infra), 
amply demonstrates the need to shield jurors from 
this kind of inquiry into their deliberations.      

Furthermore, the ease with which attorneys could 
find or invent grounds to challenge verdicts if evi-
dence of jury deliberations were admissible weighs 
heavily against allowing the use of juror testimony 
and affidavits to challenge verdicts, including chal-
lenges based on purported juror dishonesty in voir 
dire.  As a leading treatise states, “in the heat of ju-
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ror debate all kinds of statements may be made that 
have little effect on outcome, though taken out of 
context they seem damning.”  3 J. Weinstein & M. 
Berger, Weinstein’s Federal Evidence, §606.04 
(1997); see also 120 Cong. Rec. H551 (daily ed. Feb. 
6, 1974) (Rep. Wiggins) (“Given the length and rela-
tive complexity of most jury instructions, the . . . at-
torney would have no difficulty, after a post trial ex-
amination of jurors, in establishing allegations that 
particular instructions were misunderstood or mis-
applied by the jury.  Thus, the essential goal of final-
ity of decision would be further endangered, even in 
the realm of civil law.  Such an increase in petitions 
would also serve to overburden even more heavily an 
already floundering court system.” (quoted in 27 
Charles Wright & Victor Gold, Federal Practice & 
Procedure §6071, at 440 n.49 (2007)).  

Central to this Court’s balancing of individual and 
systemic concerns is the recognition that “jury per-
fection is an untenable goal.”  Benally, 546 F.3d at 
1240.  As this Court has long held, a litigant ““‘is en-
titled to a fair trial but not a perfect one,” for there 
are no perfect trials.’”  McDonough, 464 U.S. at 553 
(citation omitted).  Accordingly, in Tanner, despite 
acknowledging that investigations into juror mis-
conduct might “in some instances lead to the invali-
dation of verdicts reached after irresponsible or im-
proper juror behavior,” the Court determined that 
the “substantial” policy goals served by Rule 606(b) 
outweighed any individual interests that might be 
advanced by permitting  attacks on verdicts based 
upon evidence of jury deliberations.  Tanner, 483 
U.S. at 119–21.  As the Court stated  
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It is not at all clear, however, that the jury 
system could survive such efforts to perfect 
it. Allegations of juror misconduct, incompe-
tency, or inattentiveness, raised for the first 
time days, weeks, or months after the ver-
dict, seriously disrupt the finality of the pro-
cess. 

Id. at 120 (citations omitted).  These significant poli-
cy concerns warrant affirmance of the Eighth Cir-
cuit’s decision in this case.  

IV. THE PRINCIPLE OF CONSTITUTIONAL 
AVOIDANCE DOES NOT REQUIRE OR 
SUPPORT HOLDING THAT JUROR 
STATEMENTS MADE DURING DELIBER-
ATIONS CAN BE USED TO CHALLENGE A 
JUROR’S HONESTY ON VOIR DIRE 

Citing the doctrine of constitutional avoidance, Pe-
titioner argues that this Court should avoid constru-
ing Rule 606(b)(1) to bar the use of juror testimony 
or affidavits regarding what occurred during delib-
erations for the purpose of showing that a juror was 
dishonest during voir dire.  According to Petitioner, 
such an interpretation of the Rule “‘would raise a 
multitude of constitutional problems,’” if not in this 
case, then in others.  (Pet.Br.37-40 (citation omit-
ted).) 

The doctrine of constitutional avoidance is not 
properly invoked in this case.  In construing a stat-
ute or rule, that doctrine “is a tool for choosing be-
tween competing plausible interpretations” of the 
text at issue, “resting on the reasonable presumption 
that Congress did not intend the alternative which 
raises serious constitutional doubts.”  Clark v. Mar-
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tinez, 543 U.S. 371, 381 (2005); see also Sebelius, 133 
S.Ct. at 1895-96 (2013) (canons of statutory interpre-
tation are rules of thumb that come into play only to 
the extent a statute is ambiguous).      

Here there is only one plausible interpretation of 
Rule 606(b).  The Rule categorically prohibits use of 
juror testimony regarding any statement made or 
incident that occurred during the jury’s delibera-
tions.  See Fed. R. Evid. 606(b)(1); Point I.A supra.  
The Rule contains specific exceptions, none of which 
apply here.  See Point I.B supra.   Thus, there is no 
ambiguity in this case:  Rule 606(b)(1)’s plain lan-
guage, legislative history, and policy considerations 
all unequivocally establish that Rule 606(b)(1) ap-
plies to bar Petitioner’s use of Juror Titus’s affidavit 
regarding Ms. Whipple’s statements during delibera-
tions.  There is no plausible alternative interpreta-
tion of the words of the Rule that would allow ad-
mission of Juror Titus’s affidavit.  Accordingly, the 
canon of constitutional avoidance is inapplicable, 
and the “‘judicial inquiry is complete.’” Conn. Nat’l 
Bank v. Germain, 503 U.S. 249, 253-54 (1992) (cita-
tion omitted).      

Furthermore, this Court’s precedents establish 
that prohibition of juror testimony regarding mat-
ters discussed and things said during deliberations 
is not unconstitutional.  As  Petitioner notes, voir 
dire “plays a ‘critical’ role in safeguarding the consti-
tutional right to an impartial jury.”  (Pet.Br.38 (cit-
ing Rosales-Lopez, 451 U.S. at 188).)  Rosales-Lopez, 
however, addressed the issue of whether in conduct-
ing voir dire a court must make an inquiry into ra-
cial prejudice when requested by the defendant.  It 
did not address whether juror testimony regarding 
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deliberations was admissible to show a juror’s dis-
honesty at voir dire.     

In the context of Rule 606(b), this Court has em-
phasized that there are multiple “sources of protec-
tion” for a litigant’s right to a competent and unim-
paired jury that are part of the different aspects of 
the trial process.  Tanner, 483 U.S. at 127.  Those 
protections include not only voir dire, but also obser-
vation of the jury during trial by the court, court 
personnel, and counsel, reports by jurors of inappro-
priate behavior before rendering a verdict, and post-
verdict impeachment by evidence other than juror 
testimony.  Id.  The Court viewed these protections 
as sufficient constitutionally, without creating fur-
ther exceptions to Rule 606(b).  Id.  As the Third Cir-
cuit stated, this Court’s decision in Tanner “strongly 
suggests” that, in light of these sources of protection, 
“the exclusion of evidence of juror misconduct pursu-
ant to the traditional ‘no impeachment’ rule is con-
stitutional because of the important purposes that 
the rule has long been recognized as serving.”  Wil-
liams, 343 F.3d at 230; see also id. at 235 (this 
Court’s “decision in Tanner implies that the Consti-
tution does not require the admission of evidence 
that falls within Rule 606(b)’s prohibition”); Benally, 
546 F.3d at 1239 (stating that this Court in Tanner 
“rejected the defendant’s argument that his Sixth 
Amendment right to trial by a competent jury re-
quired the admission of evidence otherwise inadmis-
sible under Rule 606(b)”).       

Petitioner argues that “voir dire can protect the 
underlying right to an impartial jury only if the 
questions are sufficient to expose the biases of pro-
spective jurors.”  (Pet.Br.38.)  However, the burden 
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is squarely on counsel to ask sufficient questions.  
See infra at 50-51.  Where, as here, a party’s counsel 
has had the opportunity to ask for the information 
he now claims should have been volunteered, there 
is no constitutional infirmity in applying Rule 606(b) 
to bar use of juror testimony regarding statements 
made in deliberations. 

As the Third Circuit has stated, Tanner “surely de-
feats any argument that it is ‘clearly established’ in 
Supreme Court jurisprudence that the Constitution 
mandates the admission of such evidence.”  Wil-
liams, 343 F.3d at 235.  Other courts have also con-
sistently “‘upheld application of the Rule 606(b) 
standards of exclusion of juror testimony even in the 
face of Sixth Amendment fair jury arguments.’”  Be-
nally, 546 F.3d at 1239 (citation omitted); see also 
Braley v. Shillinger, 902 F.2d 20, 22 (10th Cir. 1990); 
Johnson v. Hunter, 144 F.2d 565 (10th Cir. 1944) 
(Constitution did not require court to admit black 
juror’s testimony that he was intimidated by the 
other eleven white jurors, even though proof of that 
fact would require new trial and proof would be im-
possible without juror testimony).  Accordingly, the 
doctrine of constitutional avoidance has no role in 
the Court’s resolution of the issues presented by this 
case.   

V. PETITIONER HAS NOT SATISFIED THE 
MCDONOUGH REQUIREMENTS FOR A 
NEW TRIAL BASED UPON JUROR DIS-
HONESTY DURING VOIR DIRE 

Although McDonough does not support Petitioner’s 
arguments on the admissibility of evidence of jury 
deliberations in support of a motion for a new trial 
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(see supra at 16-17, 21-22), it would govern what re-
quirements Petitioner must meet to obtain a new 
trial if such evidence were admissible.  In 
McDonough, this Court established two require-
ments for a new trial based upon juror dishonesty 
during voir dire.  See 464 U.S. at 556.  The Court 
held that “to obtain a new trial in such a situation, a 
party must first demonstrate that a juror failed to 
answer honestly a material question on voir dire, 
and then further show that a correct response would 
have provided a valid basis for a challenge for 
cause.”  Id.  Here, neither requirement is satisfied.   

A. Petitioner Has Not Shown That Juror 
Whipple Answered Any Question 
Dishonestly  

 The McDonough test is “directed at intentionally 
incorrect responses” and is not met “where a ‘juror’s 
answer (or non-answer), although mistaken, was not 
dishonest.’”  United States v. Brooks, 727 F.3d 1291, 
1307 (10th Cir.) (citation omitted), cert. denied, 134 
S. Ct. 835 (2013).  Consistent with this requirement, 
where a party’s attorney fails to ask questions on 
voir dire, the party may not later claim that a juror 
was dishonest because the juror failed to disclose in-
formation that was never requested.  As the Elev-
enth Circuit has stated, “we cannot put upon the ju-
ry the duty to respond to questions not posed.”  Unit-
ed States v. Kerr, 778 F.2d 690, 694 (11th Cir. 1985).   

Here, Petitioner does not and cannot point to a 
specific material question actually asked on voir dire 
that Ms. Whipple answered dishonestly.  Ms. Whip-
ple was never asked at voir dire whether she or a 
family member had been involved in a car accident 
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resulting in injury or death.  The other jurors were 
never asked that question either.  Had that question 
been posed, Petitioner’s attorney could have asked 
Ms. Whipple further questions to explore any poten-
tial bias.  In the absence of such questioning, the fact 
that Ms. Whipple made no mention of her daughter’s 
accident does not form a basis for vacating the judg-
ment and granting a new trial.   

His counsel having neglected to ask a specific ques-
tion about the prospective jurors’ experience with car 
accidents, Petitioner attempts to find dishonesty in 
Ms. Whipple’s general statement that she could be 
impartial and in her having “indicated” that she 
could award damages to petitioner for future medical 
expenses and pain and suffering if the evidence sup-
ported it.  (Pet.Br.2-3.)  However, nothing in Mr. Ti-
tus’s affidavit tends to show Ms. Whipple was dis-
honest in expressing her belief that she could be im-
partial.  Moreover, the questions put by Petitioner’s 
counsel during voir dire regarding “future medical 
expenses” and “pain and suffering” were questions 
specifically directed to the jurors’ attitudes towards 
these particular categories of damages and had noth-
ing to do with the jurors’ attitudes toward questions 
of liability.9  Ms. Whipple’s answers to those ques-
                                            
9   Petitioner’s counsel prefaced these questions with the state-
ments: “Now I am going to go to the injuries” and “fair compen-
sation” (J.A.79); “There are certain things we are going to ask 
as damages.  I am going to ask if anybody has any problem 
with it.  One is medical expenses . . . .  Then there’s future pros-
thetics” and “allowing a number for . . . pain and suffering.”  
(J.A.80-81).  Petitioner’s counsel made clear he was asking the 
jurors if they were comfortable with such kinds of damages, 
assuming the jury found liability and assuming he proved 
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tions have nothing to do with her supposed bias 
against persons injured in traffic accidents.  

In this case, the prospective jurors were questioned 
by both the court and the lawyers for the parties.  
Petitioner’s trial counsel asked both general, subjec-
tive questions as to jurors’ ability to be impartial and 
to follow the trial court’s instructions and numerous 
specific questions as to the jurors’ experiences.  See 
supra at 4-5.  Some of the jurors volunteered infor-
mation about accidents they had had in the course of 
answering other specific questions.10  There is no ev-

                                            
damages.  (E.g., J.A.84 (“Mr. Zandstra, are you comfortable 
with future medical expenses even though it’s a substantial 
number if we prove it?”)) 

10   For example, in response to a question about how he felt 
about lawsuits, one prospective juror, Barton Goodwin, in an-
swering that he “fe[lt] it should be resolved outside of court,” 
disclosed that he had been in a car accident as a passenger.  
(J.A.64.)  Petitioner’s rendition incorrectly suggests that Mr. 
Goodwin volunteered that information in response to a general 
question about his “ability to remain fair and impartial”  
(Pet.Br.7), rather than to a specific question about his attitude 
to lawsuits.  Later, in answer to specific follow-up questions 
from Respondent’s counsel, Mr. Goodwin acknowledged that he 
would be “willing to give Mr. Warger money whether he proves 
his case or not.”  (J.A.118.)  Likewise, prospective juror Johnnie 
Knapp revealed that he was in a truck hit by a motorcyclist not 
in response to the question “Have you had a motorcycle acci-
dent?” or “Can you be impartial?” but in response to a question 
about his attitude towards lawsuits.  (J.A.68.)  Similarly, pro-
spective juror Boje revealed the motorcycle accidents her family 
members had had in direct response to a series of questions 
beginning with “Do you ride motorcycle?”  (J.A.72-73.)  Prospec-
tive juror Abdo, also referenced by Petitioner (Pet.Br.7-8), did 
not volunteer that she “always would have sympathy” for Peti-
tioner and would not be fair to Respondent, but answered spe-
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idence, either from the jury deliberations or other-
wise, that Ms. Whipple intentionally lied or withheld 
information she understood to be called for when she 
did not volunteer information about her daughter’s 
automobile accident. 

Courts have been unanimous in rejecting challeng-
es to a juror’s honesty on voir dire based on a juror’s 
failure to volunteer information not specifically re-
quested.  As the Tenth Circuit stated in Brooks, 
“[a]lthough [juror] could have volunteered additional 
information in response to the questions posed dur-
ing voir dire, this is not the test for determining 
whether a juror can be fair and impartial.”  727 F.3d 
at 1308; see also Fields v. Brown, 503 F.3d 755, 767 
(9th Cir. 2007) (juror “did not fail to volunteer de-
tails for any reason that implicated impartiality; he 
would have furnished them, if asked.  But he wasn’t 
asked, and in these circumstances we heed 
McDonough’s admonition not to invalidate the result 
of a trial.”); Gardner v. Ozmint, 511 F.3d 420, 424 
(4th Cir. 2007) (McDonough requirement that “‘a ju-
ror failed to answer honestly a material question’” 
was not satisfied where “defense counsel could have 
questioned the juror about the impact of violent 
crimes on her life, but did not do so”; juror’s failure 
to volunteer information about her son’s death not a 
dishonest answer (citation omitted)); United States v. 
Estey, 595 F.3d 836, 841 (8th Cir. 2010) (McDonough 
not satisfied where defendant was “accusing the ju-
ror of lying in response to a question that was not 

                                            
cific questions put by Respondent’s counsel on the subject of 
sympathy.  (J.A.146.)          
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asked”).  Nor is a party entitled to a new trial “when 
any problem with a juror’s answer during voir dire 
was caused by the poor quality of the question 
asked.”  Estey, 595 F.3d at 841.   

In Rosales-Lopez v. United States, 451 U.S. 182 
(1981), cited by Petitioner for the “‘critical’ role” of 
voir dire “in safeguarding the constitutional right to 
an impartial jury” (Pet.Br.38), this Court indicated 
that a defendant who wants the jurors questioned 
regarding possible racial bias must ask the court for 
such questioning.  See 451 U.S. at 191-92.  This 
Court’s opinions in Turner v. Murray and Ham v. 
South Carolina, also cited by Petitioner, impose the 
same obligation on defendants.  See Turner, 476 U.S. 
28, 37 (1986) (“[A] defendant cannot complain of a 
judge’s failure to question the venire on racial preju-
dice unless the defendant has specifically requested 
such an inquiry.”); Ham, 409 U.S. 524, 529 (1973) 
(reversing judgment “[b]ecause of the trial court’s 
refusal to make any inquiry as to racial bias of the 
prospective jurors after petitioner’s timely request 
therefor” (emphasis added)).   

In short, “[i]t is the role of voir dire to ferret out” 
such facts as Ms. Whipple’s having a close family 
member who had an arguably relevant experience 
and “to develop the extent to which the juror’s ability 
to be impartial in the particular case is actually, or 
presumptively, affected.”  Fields, 503 F.3d at 774.  
Here, Petitioner’s trial counsel did not ask whether 
the prospective jurors, or close relatives or friends, 
had been involved in a car accident that resulted in 
injury or death.  Petitioner has not “demonstrate[d] 
that a juror failed to answer honestly a material 



55 
 

 

question on voir dire,” as required for a new trial 
under McDonough.  See 464 U.S. at 556.  

Furthermore, contrary to Petitioner’s contentions, 
no “dishonesty” is established by Juror Whipple’s 
answering “yes” to the question whether she could be 
impartial and follow the court’s instructions.  As this 
Court explained over a century ago, “[b]ias or preju-
dice is such an elusive condition of the mind that it 
is most difficult, if not impossible, to always recog-
nize its existence.”  Crawford v. United States, 212 
U.S. 183, 196 (1909).  Thus, a juror “‘may be una-
ware’” of his own bias, McDonough, 464 U.S. at 558 
(Brennan, J., concurring) (citation omitted), and “it 
is often only through more specific questions that a 
person’s prejudices are revealed.”  Boney, 68 F.3d at 
502.  Accordingly, in criminal cases, “when courts 
routinely ask prospective jurors whether they or any 
members of their families have ever been the victim 
of, a witness to, or charged with a crime, the ques-
tion is intended to locate prejudices that might be 
unknown to the jurors themselves.”  Id.    

 In sum, Petitioner’s counsel failed to ask any of 
the prospective jurors, including Ms. Whipple, 
whether they or a family member had been in a car  
accident resulting in injury or death.  There is no ev-
idence whatsoever that, in failing to volunteer in-
formation about her daughter’s accident, Ms. Whip-
ple intentionally concealed information or that she 
was aware of any bias or that she was dishonest in 
stating she could be impartial.  Accordingly, the first 
prong of the McDonough test is not met, and Peti-
tioner’s allegations that Ms. Whipple was dishonest 
on voir dire do not entitle him to a new trial.      
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B. Petitioner Has Not Met the Second 
McDonough Requirement 

Petitioner also fails to meet the second McDonough 
requirement that correct answers by the juror would 
have provided a basis for a challenge for cause.  See 
McDonough, 464 U.S. at 556.  This second prong  
“requires a showing of actual bias.”  United States v. 
Valencia-Trujillo, 380 F. App’x 936, 937 (2010) (cit-
ing, inter alia, BankAtlantic v. Blythe Eastman 
Paine Webber, Inc., 955 F.2d 1467, 1473 (11th Cir. 
1992).  The party raising the challenge “is required 
to demonstrate an actual, identifiable prejudice on 
the part of the juror,” United States v. Tutt, 704 F.2d 
1567, 1569 (11th Cir. 1983), either “by express ad-
mission or by proof of specific facts showing such a 
close connection to the circumstances at hand that 
bias must be presumed.”  BankAtlantic, 955 F.2d at 
1473 (citation and quotation marks omitted).  

The fact that Ms. Whipple’s daughter had a car ac-
cident and was glad not to have been sued does not 
give rise to a presumption of actual bias.  Factual 
situations that require dismissing a juror for cause 
include “a revelation that the juror is an actual em-
ployee of the prosecuting agency, that the juror is a 
close relative of one of the participants in the trial or 
the criminal transaction, or that the juror was a wit-
ness or somehow involved in the criminal transac-
tion.”  Smith v. Phillips, 455 U.S. 209, 222 (1982) 
(O'Connor, J., concurring).  This case does not in-
volve one of those situations.  In addition, while 
“[d]emonstrated bias in the responses to questions 
on voir dire may result in a juror being excused for 
cause,” mere “hints of bias” are not “sufficient to 
warrant challenge for cause,” although they may 
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“assist parties in exercising their peremptory chal-
lenges.”  McDonough, 464 U.S. at 555.    

Here, the record shows that Ms. Whipple was at 
most a candidate for a peremptory challenge.  For 
example, Respondent’s counsel here challenged for 
cause a prospective juror whose husband had died 
after being run over by a dump truck (J.A.83,108) 
and who stated on voir dire that she “always would 
have sympathy” for Mr. Warger and that she had al-
ready formed “[a] little bit of an opinion” as to who 
was fault “just from whatever [she] heard” at voir 
dire.  (J.A.146-49.)  The district court denied the 
challenge after questioning the prospective juror and 
receiving her assurances that she would be able to 
“put aside any thoughts or feelings” that she had de-
veloped, would follow the court’s instructions, and 
would wait until hearing all the evidence and delib-
erating with her fellow jurors  before reaching a con-
clusion.  (J.A.150-51.)   

 Several other jurors expressed views that indicat-
ed sympathy one way or the other.  Juror Guthrie, 
for example, when asked his feelings about “future 
medical expenses,” replied:  “No.  I mean, if it com-
pletely wipes him out is it fair?  I mean, if it’s an ac-
cident why should he and his family suffer forever?  I 
don’t know what happened.”  (J.A.84.)  Similarly, 
prospective juror Whitmyre expressed doubt about 
awarding damages for pain and suffering.  (J.A.88 
(Q: “Ms. Whitmyre.  Now this time you are shaking 
your head no.”  A: “No.  I just don’t see if it was an 
accident and wasn’t something done deliberate 
you’ve got to accept some responsibility.  I don’t feel 
somebody should have to pay because you just get 
your life going again.  I have had things happen, too.  
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You bite the bullet and get going again.”).)  Neither 
Juror Guthrie nor Ms. Whitmyre were challenged or 
excused for cause.  Mr. Guthrie served on the jury. 

In short, Ms. Whipple would not have been auto-
matically dismissed for cause based on her daugh-
ter’s accident and her feelings about that accident.  
Significantly, there is no support in Mr. Titus’s affi-
davit or anywhere else in the record for Petitioner’s 
conclusory assertion that Ms. Whipple simply and 
categorically “was unwilling to award damages to 
the victim of a traffic accident.”  (Pet.Br.46-47.)  Mr. 
Titus’s affidavit, the sole evidence proffered by Peti-
tioner in support of his claim of juror dishonesty dur-
ing voir dire, does not satisfy Petitioner’s burden un-
der McDonough.  

CONCLUSION 

The judgment of the court of appeals should be af-
firmed. 
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