
 

 

  

NO. 374A14-1 TENTH JUDICIAL DISTRICT 

 

 

SUPREME COURT OF NORTH CAROLINA 

 

* * * * * * * * * * * * * * * * * * * * * * * * * * 

 

KAYE W. FISHER, DAN LEWIS, ) 

GEORGE ABBOT, ROBERT C. ) 

BOYETTE, KYLE A. COX, C.  ) 

MONROE ENZOR, JR., Executor  ) 

of the Estate of Crawford Monroe  ) 

Enzor, Sr., ARCHIE HILL,   ) 

KENDALL HILL, WHITNEY E.  ) 

KING, CRAY MILLIGAN,  )  

RICHARD RENEGAR, LINWOOD ) 

SCOTT, JR., ORVILLE WIGGINS, ) 

ALFORD JAMES WORLEY,   ) 

Executor of the Estate of Dennis  ) 

Anderson, CHANDLER WORLEY, ) 

HAROLD WRIGHT, and  ) 

OTHERS SIMILARLY SITUATED ) 

      ) 

   Plaintiffs,             ) 

      ) 

v.      ) 

      ) 

FLUE-CURED TOBACCO  ) 

COOPERATIVE STABILIZATION ) 

CORPORATION                  ) 

      ) 

   Defendant.             ) 

 

 

 

 

 

 

From Wake County 

No. 05 CVS 188 

No. 05 CVS 1938 

  

No. COA14-609 

 

 

 

************************************** 

DEFENDANT-APPELLANT’S REPLY BRIEF 

************************************** 

 



-i- 

 

  

TABLE OF CONTENTS 

Page 

INTRODUCTION ...................................................................... 1 

ARGUMENT.............................................................................. 1 

I. THE DERIVATIVE NATURE OF PLAINTIFFS’ 

OVERARCHING THEORY IS PRECLUSIVE OF 

THIS ACTION ................................................................. 1 

II. PLAINTIFFS HAVE NO ANSWER TO 

DISABLING CONFLICTS ............................................. 5 

III. THE CLASS’S LEGAL THEORIES AND 

FACTUAL PROOF ARE DISPARATE RATHER 

THAN COMMON ......................................................... 10 

IV. THE TRIAL COURT WAS OBLIGED TO 

CONSIDER, BUT DID NOT CONSIDER, 

WHETHER THE ACTUAL MERITS ARE 

APPROPRIATE FOR CLASS-WIDE 

ADJUDICATION .......................................................... 14 

V. FEDERAL LAW PROVIDES NO SUPPORT 

FOR PLAINTIFFS ......................................................... 19 

CONCLUSION ........................................................................ 23 

 



-ii- 

 

 
 

TABLE OF AUTHORITIES 

Page(s) 
Cases 

Alexander v. Sandoval, 
532 U.S. 275 (2001) ....................................................... 20 

Allen v. Ferrera, 
141 N.C. App. 284, 540 S.E.2d 761 (2000) ..................... 3 

Astra USA, Inc. v. Santa Clara County, 
131 S. Ct. 1342 (2011) ................................................... 20 

Beroth Oil Co. v. N.C. Dept. of Transp., 
__ N.C. __, 757 S.E.2d 466 (2014) .................... 13, 15, 16 

Blitz v. Xpress Image, Inc.,  
No. 05-CVS-679, 2006 WL 2425573  
(N.C. Super. Ct. Aug. 23, 2006) .................................... 18 

Boggs v. Boggs, 
520 U.S. 833 (1997) ....................................................... 22 

Broussard v. Meineke Discount Muffler Shops, Inc., 
155 F.3d 331, .................................................................. 18 

Claassen v. Farmers Grain Co-op., 
490 P.2d 376 (Kan. 1971) ................................................ 5 

Congleton v. Burley Tobacco Growers Coop. Ass'n, 
No. 06-CI-00069 (Ky. Cir. Ct. Feb. 13, 2007) ..... 8, 22, 23 

Comcast Corp. v. Behrend, 
133 S. Ct. 1426 (2013) ................................................... 19 

Crow v. Citicorp Acceptance Co., 
319 N.C. 274 (1987) ....................................................... 16 

Egelhoff v. Egelhoff, 
532 U.S. 141 (2001) ....................................................... 22 

First Union Corp. v. SunTrust Banks, Inc., 
No. 01-CVS-10075, 2001 WL 1885686  
(N.C. Super. Ct. Aug. 10, 2001) ...................................... 2 

Gabelli & Co. v. Liggett Grp. Inc., 
479 A.2d 276 (Del. 1984) ................................................ 2 

Greene v. Shoemaker, 
No. 97-CVS-2118, 1998 WL 34032497  
(N.C. Super. Ct. Sep. 24, 1998) ....................................... 2 



-iii- 

 

 
 

Hammonds v. Lumbee River Elec. Membership Corp., 
178 N.C. App. 1, 631 S.E.2d 1 (2006) ............................. 6 

Harrison v. Wal-Mart Stores, Inc., 
170 N.C. App. 545, 613 S.E.2d 322 (2005) ................... 17 

Hillman v. Maretta, 
133 S. Ct. 1943 (2013) ................................................... 22 

Lay v. Burley Stabilization Corp.,  
312 F. App'x 752 (6th Cir. 2009) ................................... 20 

Lay v. Burley Stabilization Corp., 
No. 06-CV-111, 2007 WL 788316  
(E.D. Tenn. Mar. 14, 2007) .............................................. 2 

Long v. Long, 
160 N.C. App. 664, 588 S.E.2d 1 (2003) ....................... 17 

Mansell v. Mansell, 
490 U.S. 581 (1989) ....................................................... 22 

McCarthy v. Middle Tenn. Elec. Membership Corp., 
466 F.3d 399 (6th Cir. 2006) ............................................ 2 

Norman v. Nash Johnson & Sons' Farms, 
140 N.C. App. 390 (2000) ................................................ 3 

Pacific Operators Offshore, LLP v. Valladolid, 
132 S. Ct. 680 (2012) ..................................................... 21 

Perry v. Cullipher, 
69 N.C. App. 761, 318 S.E.2d 354 (1984) ..................... 19 

Peverall v. Cnty. of Alamance, 
184 N.C. App. 88, 645 S.E.2d 416 (2007) ..................... 19 

Pitts v. Am. Sec. Ins. Co., 
144 N.C. App. 1, 550 S.E.2d 179 (2001),  
aff'd by equally divided Supreme Court,  
356 N.C. 292, 569 S.E.2d 647 (2002) ............................ 18 

Srail v. Village of Lisle, 
249 F.R.D. 544 (N.D. Ill. 2008) ....................................... 9 

Wal-Mart Stores, Inc. v. Dukes, 
131 S. Ct. 2451 (2011) ................................................... 16 

Willens v. 2720 Wisconsin Ave. Co-op. Ass'n, Inc., 
844 A.2d 1126 (D.C. Ct. App. 2004) ............................... 6 



-iv- 

 

 
 

Statutes 

Rule 23 .......................................................................... 13, 19, 23 

7 C.F.R. § 1464.2 (2004) (repealed 2005) ............................... 11 

7 C.F.R. § 1467.7(e)(2)(iii) (2004) (repealed 2005) ................ 11 

7 U.S.C. § 519 .............................................................. 20, 21, 23 

N.C. Gen. Stat. § 54-151(7) ........................................................ 4 

N.C. Gen. Stat. § 55-7-42 ........................................................... 2 

Miscellaneous 

11 WILLIAM MEADE FLETCHER ET AL., The Fletcher 
Cyclopedia of the Law of Corporations § 5326.10  
(West 2014) ...................................................................... 2 

RICHARD A. NAGAREDA, Class Certification in the Age of 
Aggregate Proof, 84 N.Y.U. L. REV. 97 (2009) ............. 16 

 



-v- 

 

  

NO. 374A14-1 TENTH JUDICIAL DISTRICT 

 

 

SUPREME COURT OF NORTH CAROLINA 

 

* * * * * * * * * * * * * * * * * * * * * * * * * * 

 

 

KAYE W. FISHER, DAN LEWIS, ) 

GEORGE ABBOT, ROBERT C. ) 

BOYETTE, KYLE A. COX, C.  ) 

MONROE ENZOR, JR., Executor  ) 

of the Estate of Crawford Monroe  ) 

Enzor, Sr., ARCHIE HILL,   ) 

KENDALL HILL, WHITNEY E.  ) 

KING, CRAY MILLIGAN,  )  

RICHARD RENEGAR, LINWOOD ) 

SCOTT, JR., ORVILLE WIGGINS, ) 

ALFORD JAMES WORLEY,   ) 

Executor of the Estate of Dennis  ) 

Anderson, CHANDLER WORLEY, ) 

HAROLD WRIGHT, and  ) 

OTHERS SIMILARLY SITUATED ) 

      ) 

   Plaintiffs,             ) 

      ) 

v.      ) 

      ) 

FLUE-CURED TOBACCO  ) 

COOPERATIVE STABILIZATION ) 

CORPORATION                  ) 

      ) 

   Defendant.             ) 

 

 

 

 

 

 

From Wake County 

No. 05 CVS 188 

No. 05 CVS 1938 

  

No. COA14-609 

 

 

 



-1- 

 

  

INTRODUCTION 

While arguing for affirmance of the trial court’s order granting class 

certification, Plaintiffs conspicuously run from the order itself.  Readers will see 

that they quote lavishly from our opening brief but refrain from quoting, even 

once, the actual decision they purport to defend.
1
  To examine the grant of class 

certification as articulated by Judge Jolly, it would seem, is to expose the abuses of 

discretion it reflects.  For the reasons elaborated herein, the Cooperative continues 

to submit that class certification should be altogether foreclosed in this case.  In no 

event, however, can the Plaintiffs carry the day with a post hoc, revisionist 

narrative as to how and why the trial court supposedly certified this class as it did. 

ARGUMENT 

 

I. THE DERIVATIVE NATURE OF PLAINTIFFS’ OVERARCHING 

THEORY IS PRECLUSIVE OF THIS ACTION 

 To quote Judge Jolly (as opposed to Plaintiffs’ latest submission), the 

“central issue common to all Plaintiffs”—that is, the issue that supposedly unifies 

the class so as to justify class certification—“is whether they are entitled to share 

in the accumulated assets held by Defendant, which Defendant contends is held as 

reasonable reserve.”  (R. 272.)  Plaintiffs do not deny that the theory embraced by 

                                           
1
   Reflecting similar incongruity, Plaintiffs rhapsodize for a page about “the scope 

of the trial court’s involvement” (Pl. Br. 29), without confronting any specifics of 

the trial court’s order under review.   
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Judge Jolly amounts to a derivative theory.  (Op. Br. 19-22.)
2
  Nor do Plaintiffs 

deny that no such claim has been presented to the Cooperative’s Board, as it would 

need to be.  (Id.)  Nor do they deny that such a theory is not only foreclosed, but 

jurisdictionally foreclosed, inasmuch as that Plaintiffs lack standing to bring it and 

the trial court cannot consider it.  (Id. at 22.)  That should be the end of the matter 

and the end of this entire case, apart from an order dismissing it.
3
   

                                           
2
   Although Plaintiffs refer in passing to the need to consider “which party will 

ultimately recover damages” (Pl. Br. 28), they neither deny that claims by all 

shareholders to recover an excessive reserve are generally considered derivative 

claims that must be routed through the Board (Op. Br. 20-21), nor argue for a 

different rule in North Carolina.  See N.C. GEN. STAT. § 55-7-42; see also 11 

WILLIAM MEADE FLETCHER ET AL., The Fletcher Cyclopedia of the Law of 

Corporations § 5326.10 (West 2014) (“Courts have generally treated the right of 

shareholders to bring suit to compel the declaration and payment of a dividend as 

derivative in nature.”);  McCarthy v. Middle Tenn. Elec. Membership Corp., 466 

F.3d 399, 410 (6th Cir. 2006); Lay v. Burley Stabilization Corp., No. 06-CV-111, 

2007 WL 788316, at *3 (E.D. Tenn. Mar. 14, 2007) (unpublished) (Op. Br. A38).  

Notably, the North Carolina Business Court looks to Delaware cases for 

guidance.  See First Union Corp. v. SunTrust Banks, Inc., No. 01-CVS-10075, 

2001 WL 1885686, at *8 (N.C. Super. Ct. Aug. 10, 2001) (unpublished) (App’x at 

A10).  Under Delaware law, the decision to declare a dividend for shareholders 

rests solely in the discretion of a corporation’s board, exercising its business 

judgment.  Gabelli & Co. v. Liggett Grp. Inc., 479 A.2d 276, 280 (Del. 

1984).  And North Carolina courts recognize that a board’s exercise of its business 

judgment is squarely protected by the demand requirement.  See Greene v. 

Shoemaker, No. 97-CVS-2118, 1998 WL 34032497, at *5 (N.C. Super. Ct. Sep. 

24, 1998) (unpublished) (App’x at A44). 
3
   Despite appearing to discount our concern about “ ‘bait and switch strategy’ ” 

(Pl. Br. 30 (quoting Op. Br. 43)), Plaintiffs now provide evidence of it:  After 

pitching class certification below based on a supposedly common derivative theory 

(R. 97), Plaintiffs now switch to a laundry list of “direct actions” (implicating 
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 Plaintiffs nonetheless here attempt to cram a different theory within a narrow 

exception, specifically for claims a minority shareholder in a closely held 

corporation may make based on “a special duty” or an “injury . . . personal to 

him.”  (Pl. Br. 26 (quoting Allen v. Ferrera, 141 N.C. App. 284, 290, 540 S.E.2d 

761, 766 (2000)); see also Norman v. Nash Johnson & Sons’ Farms, 140 N.C. 

App. 390, 398-99 (2000) (applying a limited, special duty exception to permit 

direct claims—in addition to derivative claims—where a minority shareholder 

“can show a special relationship with the [majority shareholder] and also show an 

injury peculiar to himself”).)  But the Cooperative is not a closely held corporation, 

nor is there anything special, personal, or peculiar about the theory (or a marketing 

agreement) if it is “common” to hundreds of thousands of class members who all 

advance it identically just by pointing to prior membership in the Cooperative.
4
 

 Plaintiffs cannot have it both ways:  If, per Judge Jolly, all current and 

former members of the Cooperative have common claim to the reserve (as 

allegedly mismanaged by the Cooperative’s Board members as to all) just by virtue 

                                                                                                                                        

unspecified proof and theories) that they suggest are also, separately operative and 

would demand individualized analysis (Pl. Br. 27-28).   
4
   What is more, the very same marketing contracts that Plaintiffs enlist stated 

through 1982 (in portions not quoted by Plaintiffs) that the Cooperative may retain 

“reasonable deduction [from any net gains] for reserves as determined by the 

Board of Directors.”  (RE. 372-413.)  Thus, any supposedly distinct contractual 

claim that those individuals might invoke expressly implicates, by its plain terms, 

the reasonableness of the “reserves as determined by the Board of Directors,” 

thereby compounding the derivative nature of the operative theory. 
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of membership in the Cooperative, then their theory is clearly derivative and for 

that reason foreclosed under North Carolina law.  If, on the other hand, the claim is 

one stemming from special, personal circumstances (dependent upon their 

communications, understandings, relationships, contracts, reliance, etc.), then the 

trial court’s central, express premise does not stand, and neither can certification.
5
    

 Finally, there is no substance to Plaintiffs’ suggestion that the Cooperative 

does not deserve the same protections against derivative suit that a “traditional 

corporation” does.  (Pl. Br. 27.)  Because North Carolina has conferred, by statute, 

the same powers and prerogatives (and obligations) upon the Cooperative and its 

Board that it confers upon “ordinary corporations” and their boards, N.C. GEN. 

STAT. § 54-151(7), there should be no question on this point.  (Op. Br. 19.)  If 

anything, the Cooperative deserves heightened protections, consistent with North 

Carolina’s imprimatur and the statutory processes that govern membership 

disputes.  (Op. Br. 23-24.)  Nor are the authorities Plaintiffs cite (from circa 1930s) 

regarding the status of agricultural cooperatives to the contrary.  Courts recognize 

the role that agricultural cooperatives and their boards rightly play in advancing 

and balancing the—often varied and sometimes divergent—interests of their 

                                           
5
   As noted in our opening brief (Op. Br. 45-47), the claim for “breach[] [of] 

fiduciary duty” that Judge Jolly referenced as part of this class (R. 274) suffers the 

same defect—it by definition depends upon a special, individualized inquiry under 

North Carolina law.    
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members, with the interests of farmers who actively patronize always paramount.
6
  

By Plaintiffs’ conception, however, any aggrieved member who may question the 

Board’s judgment is entitled to run straight to court and sue (and, what is more, to 

have the suit certified as a class action), without regard for North Carolina’s 

statutory protections against derivative suits.  That cannot possibly be the rule, 

especially given North Carolina’s strong policy against unauthorized derivative 

suits and the special solicitude an agricultural cooperative deserves, and we urge 

this Court to hold the instant suit foreclosed.   

II. PLAINTIFFS HAVE NO ANSWER TO DISABLING CONFLICTS 

Plaintiffs’ purported answers to the categorical conflicts that we have 

identified, which answers are nowhere to be found in the trial court’s decision, 

amount to no answer.  As a named Plaintiff, Mr. Renegar is spearheading the 

class’s effort to fault the conduct of the very same Board he currently sits on.  (Op. 

Br. 30.)  Without citing any authority to support this as adequate representation 

                                           
6
   See, e.g., Claassen v. Farmers Grain Co-op., 490 P.2d 376, 381 (Kan. 1971) 

(“[W]e cannot become involved in the financial structure of this defendant to 

determine whether the board of directors acted reasonably under these 

circumstances.  Permeating each of the conclusions herein is the general 

consideration that cooperative marketing associations are fostered and encouraged 

by legislative enactment and judicial construction; that the inception of these 

organizations was deemed to be for the personal benefit of members only to the 

extent that the individual profited through the operation of the enterprise; and that 

the paramount concern was not the advancement of the individual interest as 

such.”). 
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(presumably because they, like us, have found none),
7
 Plaintiffs attempt to excuse 

it by saying “Mr. Renegar, like all board members, does not represent the 

cooperative entity” separate and apart from representing its “members.”  (Pl. Br. 

34-35.)  But that purported excuse is no excuse, because Plaintiffs’ overall case is 

in any event predicated upon faulting the Board (and with it Mr. Renegar) at every 

turn.
8
   

Nor do Plaintiffs cite any authority for including current members of the  

Cooperative alongside former members in a class such as this.  Again, all authority 

goes against them.  (Op. Br. 30-32, 36–38.)  Plaintiffs simply ratchet down (for the 

moment) their attack against current members.  The Court will recall that, in their 

Motion to Dismiss, Plaintiffs referred to current members as undeserving 

                                           
7
   The only authority Plaintiffs cite in reference to this conflict is a Seventh Circuit 

case for the proposition that they might still substitute a different representative.  

(Pl. Br. 34-35.)  But that should not matter to this Court, which should reverse so 

long as the trial court abused its discretion by certifying the class as it did, with Mr. 

Renegar as a named representative.  Moreover, the trial court’s blessing of Mr. 

Renegar’s status was part and parcel of its larger disregard for disabling conflicts, 

as demonstrated in the Cooperative’s opening brief and here.   
8
  See Willens v. 2720 Wisconsin Ave. Co-op. Ass’n, Inc., 844 A.2d 1126, 1136 

(D.C. Ct. App. 2004) (“The directors of the Cooperative owed the duties of a 

fiduciary to the corporation and to its members.”); see also Hammonds v. Lumbee 

River Elec. Membership Corp., 178 N.C. App. 1, 20, 631 S.E.2d 1, 13 (2006) 

(confirming the business judgment rule’s presumption that directors act “in good 

faith in the honest belief that their action was in the best interest of the 

corporation,” thus protecting them against breach-of-fiduciary-duty claim).  

Moreover, although Plaintiffs seem to forget what claims they pleaded, their 

pending claim for ultra vires exposes Mr. Renegar to liability for the very claim he 

is supposedly committed to pursuing on behalf of this class. 
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beneficiaries of a supposed “scheme designed . . . to increase the interests of a 

select group of surviving members/shareholders.”  (Pl. Mot. 4.)  Plaintiffs now 

whitewash that earlier, less varnished account by asserting simply that current 

members cannot possibly take issue with Plaintiffs’ claim to an allegedly 

unreasonable reserve.  (Pl. Br. 36.)
9
  Of course, it is not only possible in litigation 

for different interest-holders to divide over what is reasonable, it is expected.  The 

reason why courts recognize conflict between current and former members is that 

these groups systematically divide over questions like what is true, what is 

reasonable, and what is lawful.  Here, the incontestable bottom-line is that current 

members, on whose behalf the Cooperative maintains and uses its reserve, have 

interests diametrically opposing those of fellow class members, who seek to peel 

the reserve away from the Cooperative.  Courts agree that this dynamic yields 

impermissible conflict and inadequate representation.  (Op. Br. 31-32.) 

Further still, it is clear that different class members have different interests in 

making different arguments.  Members with claims derived from sale of tobacco 

that translated to the Cooperative’s current reserve, including during the NNC 

regime, have obvious interests in supporting the very same theory that their very 

                                           
9
   Plaintiffs again seem to forget what they actually pleaded in their complaint, 

which still maintains an action for declaratory judgment that asks the trial court to 

declare that the “primary function” of the Cooperative “cease[s] to exist.”  (R. 137-

38.)  Compare Pl. Br. 36 (claiming that Plaintiffs do not seek to deplete the 

Cooperative’s reserve).  
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same lawyers are offering as to the 1967-73 crop years:  that theory advances 

claims pegged to those crop years, and only those crop years, that arguably 

contributed to the Cooperative’s reserve.
10

  Yet Plaintiffs’ counsel cannot make 

those arguments without undermining the claims associated with other growers 

(the majority) whose tobacco for a particular crop year was sold at a loss and never 

returned to the Cooperative.  Meanwhile, even as they pursue their different theory 

pegged to NNC assessments paid, class counsel have excluded from their 

representation, just as the trial court has excluded from its class definition, the 

importers and purchasers who paid most of those assessments throughout the 

twenty years from 1984-2004.  The conflicting interests of those excluded parties 

precluded class certification in Congleton, Opinion and Order at 11-12, Congleton 

v. Burley Tobacco Growers Coop. Ass’n, No. 06-CI-00069 (Ky. Cir. Ct. Feb. 13, 

2007) (Op. Br. A7), upon which Plaintiffs otherwise rely (Pl. Br. 40-41; see also 

                                           
10

   See Pl. Br. 14 (“Members participate in the earnings and losses from the sale of 

members’ product based on the ratio of their patronage during the period to total 

patronage during the period. . . .  ‘Profits or net earnings’ are to be ‘allocated to 

those entitled thereto’ at least annually.”); id. at 39-40 n.40 (“For the period 1982-

2004, the poundage of tobacco by member (FC Number) by year allows one to 

apportion each member’s relative interest for that period of time, and the records 

maintained by the Farm Service Agency (FSA) also make it possible to determine 

with respect to each grower the annual pounds of tobacco that were marketed.  

This can be accomplished by a detailed accounting of the eventual outcomes of 

each year’s crop of tobacco and the associated No Net Cost assessments associated 

with the sale, debt repayment, or redemption from any given year.”); id. at 45 

(“ ‘Net earnings’ are allocated to them based on their patronage annually.”).   
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infra at 22-23), but here the exact same problem (exclusion of parties that paid the 

same NNC assessments to the Cooperative that growers did) looms unaddressed.     

Finally, Plaintiffs do not defend (or even address) Judge Jolly’s reliance 

upon Srail v. Village of Lisle, 249 F.R.D. 544 (N.D. Ill. 2008), which—as we have 

explained (Op. Br. 38-39)—only confirms his legal error in relying upon opt-out 

availability.  Nor do Plaintiffs argue that opt-out availability can be “a solution to 

conflicts arising out of adequacy objections.”  (Pl. Br. 36 n.37.)  Instead, Plaintiffs 

contend that Judge Jolly was under no such misapprehension.  Their gloss on his 

decision, which is unadorned by any quotation from it, is surprising:  Judge Jolly 

(following Plaintiffs’ urging, R. 159-60) pointed to opt-out availability and Srail, 

without qualification, as permitting the court to find representation “adequate 

despite the fact that members of the class might be opposed to the class action.”  

(R. 278.)  In any event, the point remains that Judge Jolly (i) relied on a case, Srail, 

that actually holds it necessary to modify a class definition in order to account for 

categorical conflict that otherwise prevents adequate representation; and (ii) did 

nothing beyond maintaining opt-out availability to account for serious, categorical 

conflicts that were identified to him.  Such indifference to obvious conflicts is an 

abuse of discretion that would itself necessitate reversal, even if nothing else did. 
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III. THE CLASS’S LEGAL THEORIES AND FACTUAL PROOF ARE 

DISPARATE RATHER THAN COMMON 

By Plaintiffs’ account, our concerns about the disparate nature of the claims 

running through this class amount to out-of-touch “hyperbole” and empty 

“rhetoric.”  (See, e.g., Pl. Br. 1, 4, 42, 46-47.)  So that there can be no doubt as to 

the substance, it may be helpful to focus on the disparate theories and proof that 

are revealed by Plaintiffs’ own brief, in their own words. 

According to Plaintiffs’ initial framing, four (4) different theories apply in 

varying permutations and degrees to different class members, translating to 

different damages, attaching to:  (1) “stock redemption payable” (“owed to all class 

members whose memberships were involuntarily cancelled”); (2) “capital equity 

credits” (“for the 1967-73 certificates of interest already allocated to approximately 

217,851 class members”); (3) “additional paid in capital” (reflecting “monies from 

an account created by pooled No Net Cost . . . assessments that class members 

were required to make on each pound of tobacco they marketed between 1982 and 

2004”); and (4) “contributed capital” (reflecting “pooled gains on the sale of class 

members’ tobacco during those same crop years”).  (Pl. Br. 2-3.) 

Those four divisions, which seem dizzying enough to begin with 

(particularly when analyzed against Plaintiffs’ nine different counts that are in 

play, and different statute-of-limitations and damages issues applicable to each, as 

discussed infra), then begin to proliferate, because, as Plaintiffs explain: 
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 Many of those who paid NNC assessments to the Cooperative pursuant to 

federal statute did not even patronize it:  “NNC assessments were also 

collected on each pound of tobacco sold directly to manufacturers 

without going through the auction process.”  (Pl. Br. 17 n.17 (emphasis 

added).)  To spell out the import of this point, which Plaintiffs bury in a 

footnote, the class includes claims for growers who were not even 

eligible to sell to the Cooperative in the relevant years because they 

altogether circumvented the auction process to which federal price 

support was limited.  See 7 CFR §§ 1464.2, 1467.7(e)(2)(iii) (2004) 

(repealed 2005).  Still more of those who paid NNC assessments through 

the Cooperative sold at auction but to purchasers other than the 

Cooperative, such that they did not in fact patronize the Cooperative in 

the relevant years.  (RE. 1247, 1260, 1292, 2305; see, e.g., RE. 3225.)  In 

sum, this class includes claims that have nothing to do with the annual 

Cooperative-patron relationship that Plaintiffs endeavor to paint as 

unifying.  (See, e.g., Pl. Br. 12-17.) 

 

 The claims of “[t]hose whose memberships were involuntarily cancelled” 

depends on whether they did or “did not have their five dollars returned.”   

(Pl. Br. 37; see RE. 2435, 2572, 2598.) 

 

 Some class members complaining of membership cancellations do not 

have the same complaint as others.  According to Plaintiffs, it was 

established and accepted that, “[i]n practice, Stabilization cancelled stock 

if a member was deceased, had stopped farming for five years and did not 

intend to farm in the future, or had no equity in unsold tobacco.”  (Pl. Br. 

19 n.22.)  Thus, although the class covers all the hundreds of thousands 

of memberships that were ever cancelled without a hearing, the claims of 

those who fall outside the Cooperative’s established cancellation policy 

are differently situated, even according to Plaintiffs here.
11

 

 

                                           
11

   Indeed, active participation may persist intact despite “cancellation,” for 

memberships in the Cooperative could be held “individually and as members of a 

partnership, corporation or other entity.” (RE. 2302-03.)  As a result, the same 

grower whose individual membership was cancelled may, depending on individual 

circumstances, be continuing to participate in the Cooperative, albeit now under 

the mantle of the “partnership, corporation or other entity.”   
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 Those invoking “patronage interest for the 1967-1973 years” have 

already been at least “partially paid.”  (Pl. Br. 38.)  Thus, any persisting 

claim for an amount allegedly outstanding depends on the extent to 

which individuals have taken advantage of the Cooperative “offering to 

redeem [outstanding] certificates” (id.)—and, to the extent some class 

members have not availed themselves of that opportunity, whether, how, 

and why they are still individually aggrieved.   

 

 The statutory regime for those paying NNC assessments changed in 

relevant respects from 1982, to 1984, to 1985-86, to 1991-95, before 

ending in 2004, as Plaintiffs explain.  (See Pl. Br. 11 n.14.) 

 

 Certain of those who paid NNC assessments, particularly “[b]etween 

1982 and 1986,” received forms recording that “[t]he assessments were 

the members’ ‘equity in the Fund,’ ” whereas the forms were 

discontinued following notice “[i]n December 1985 . . . , when members 

inquired about their certificate or stock they were told that it had been 

‘cancelled and declared worthless.’ ”  (Pl. Br. 22 n.27.) 

 

 These are only the tips of the icebergs protruding from Plaintiffs’ brief.  The 

reality of the operative theories and proof is far more disparate. (Op. Br. 44-49.)  In 

particular, Plaintiffs nowhere acknowledge, much less address, the problems posed 

by trying to identify all of the “heirs, representatives, executors or assigns” across 

all these decades and hundreds of thousands of membership records at 

issue.  Instead, Plaintiffs argue as though the class is limited to the actual growers 

who patronized the Cooperative, (see, e.g., Pl. Br. 2 (“All class members had to be 

producers of flue cured tobacco when they joined.”))—even though anyone 

reading Judge Jolly’s order, starting with the class definition, knows better.   

 Plaintiffs also mistake the language of the allegedly binding contracts as 

being uniform where it is not.  For example, Plaintiffs submit that “[e]very 
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marketing agreement from 1946 to 2004 recites that the member appoints 

Stabilization ‘as his agent,’ and Stabilization ‘accepts such appointment.’ ”  (Pl. 

Br. 18 n.20.)  In fact, however, the Cooperative used different versions of this 

marketing agreement at different times, such that the language quoted by Plaintiffs 

is not uniform.  (RE. 372-448.)  At least one version of the agreement does not 

reflect the specific “agent” language Plaintiffs rely on, and even those that do 

include the language add that any obligations the Cooperative may have as “agent” 

are specific to the marketing “program . . . announce[d] for the crop of flue-cured 

tobacco grown in [the] year” the tobacco was delivered.  (See, e.g., RE. 392.) 

In sum, Plaintiffs’ purported defense of the class certification order only 

confirms how indefensible it is.  Although Plaintiffs argue that “Beroth supports 

the certification of this class . . . because this action is not about the unique nature 

of real property,” (Pl. Br. 33), that argument does not withstand scrutiny.  In 

focusing on Beroth’s specific facts, Plaintiffs overlook this Court’s broader 

holding:  a class should not be certified under Rule 23 where “a trial on the merits 

would require far too many individualized, fact-intensive determinations for class 

certification to be proper.”  Beroth Oil Co. v. N.C. Dept. of Transp., __ N.C. __, 

757 S.E.2d 466, 476 (2014).  Notably, the “at least 800” claims in Beroth—while, 

to be sure, requiring analysis of whether specific parcels of real property had been 

taken—all were common in complaining of (i) the same action, (ii) taken within 
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the same, discrete band of time; (iii) according to the same basic theory.  Vastly 

more disparate is the litany of theories that would need to be analyzed here across 

hundreds of thousands of class members, over five-plus decades. 

IV. THE TRIAL COURT WAS OBLIGED TO CONSIDER, BUT DID 

NOT CONSIDER, WHETHER THE ACTUAL MERITS ARE 

APPROPRIATE FOR CLASS-WIDE ADJUDICATION 

 If nothing else, the trial court needed to analyze how class treatment would 

(or, we submit, would not) work for the actual, specific merits issues to be 

adjudicated.  Plaintiffs do not deny this necessity.  To the contrary, Plaintiffs assert 

that Judge Jolly indeed “considered the legal issues encompassed by Plaintiffs’ 

legal claims,” (Pl. Br. 44), and they take issue with our observation that he 

“ ‘turned a blind eye to the litany of other merits issues.’ ”  (Pl. Br. 30 (quoting Op. 

Br. 43)).  The proof is, of course, in the pudding of Judge Jolly’s actual decision—

which purported to boil the merits down to an overarching derivative theory (see 

supra at 1-5) without addressing whether that theory was jurisdictionally available.   

 Without quoting or summarizing Judge Jolly, Plaintiffs offer a footnote in an 

attempt now to reformulate their nine different counts, “each based on different 

legal principles,” (Pl. Br. 44 n.44), into newer, tidier categories.   Not only is that 

footnote divorced from North Carolina law governing the elements of each count, 

but it is thoroughly belied even now by Plaintiffs’ own brief, which elsewhere 

indicates that eight different types of  “direct actions” are also (somehow, 
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somewhere) separately baked into this class.  (See Pl. Br. 27-28.)  The footnote is 

also disconnected from Judge Jolly’s listing of supposedly common issues—“(a)-

(l)” for factual issues, not counting sub-numbering, and “(a)-(g)” for legal issues. 

(R. 273-275.)  The trial court listed those as its only issue-specific rationale for 

certifying, without correlating them to Plaintiffs’ particular counts, much less 

categorizing Plaintiffs’ counts as Plaintiffs now attempt.   

 In fact, the issues that Judge Jolly called “common” are neither common 

throughout the class nor pegged to specific counts.  That is why Plaintiffs are now 

scrambling to identify requisite commonality via a single, dangling footnote, on 

page 44 of their brief.  This amounts, at best, to an after-the-fact effort to “narrow 

plaintiffs’ allegations to conform to the requisites of a proper class”—the very sort 

of effort this Court ruled out in Beroth.  __ N.C. at __, 757 S.E. 2d at 476.   

 What Judge Jolly should have done, but did not do, was analyze whether and 

how all the specific merits issues Plaintiffs sought to certify for class-wide 

treatment could actually be adjudicated on a class-wide basis.  To be sure, in 

traditional class actions, it may be relatively apparent how class-wide treatment 

will work for particular issues—for instance, where class members all bought the 

same product alleged to be defective within a narrow band of time, or were victims 

of a single environmental spill.  But where hundreds of thousands of members are 

pursuing nine different counts that challenge different actions, or continuations of 
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actions, the Cooperative allegedly took over five decades, the trial court needs to 

explain, if nothing else, how common issues predominate over individual merits 

questions.  Here, Judge Jolly overlooked the reality that individual issues 

overwhelmingly predominate.  Indeed, he did not even return to the word 

“predominate” after initially articulating the requirement, (R. 270 (citing Crow v. 

Citicorp Acceptance Co., 319 N.C. 274, 280-84 (1987))), much less explain how 

common issues might ultimately predominate across the overall merits.   

 In Beroth, this Court stressed the importance of considering whether, 

“despite some overlapping issues, a trial on the merits would require far too many 

individualized, fact-intensive determinations for class certification to be proper,” 

Beroth, __ N.C. at __, 757 S.E.2d at 476, much as the U.S. Supreme Court has.  

See, e.g., Wal-Mart Stores, Inc. v. Dukes, 131 S. Ct. 2451, 2551 (2011) (“What 

matters to class certification . . . is not the raising of common ‘questions’—even in 

droves—but, rather the capacity of a classwide proceeding to generate common 

answers apt to drive the resolution of the litigation.”) (quoting Richard A. 

Nagareda, Class Certification in the Age of Aggregate Proof, 84 N.Y.U. L. REV. 

97, 132 (2009)).  Plaintiffs have no answer to this authority, and the order under 

review does not come close to satisfying it.   

 Although neither Judge Jolly nor Plaintiffs grapple with the actual elements 

of specific counts that are to be tried, reference to just two counts confirms how 



-17- 

 

  

unwieldy and unmanageable any future trial would be.  Counts II and Count VIII 

require Plaintiffs to show the existence of a valid contract and breach of its terms, 

see Long v. Long, 160 N.C. App. 664, 668, 588 S.E.2d 1, 4 (2003), thereby 

implicating individualized inquiries into, e.g., parol evidence in the face of any 

ambiguity; whether contracts were reformed over time through communication 

between members and the Cooperative or through course of proceeding; whether a 

particular contractual right was waived; when a member had notice of a potential 

claim; what specific lot of tobacco correlated with the contractual obligation 

asserted under a specific agreement; what payments or expenses are associated 

therewith; and what purported reserve in connection therewith is allegedly being 

unreasonably withheld from distribution.  Even as to the alleged “contract(s),” 

Plaintiffs wrongly state that all marketing agreements were “uniformly worded”  

(Pl. Br. 2), whereas the record reflects that the actual terms of the Cooperative’s 

marketing agreements varied between 1947–2004. (RE. 372-448.)  North Carolina 

courts have denied class certification precisely because individual inquiries are 

necessary to evaluate a contractual claim, yet Judge Jolly blew past the legal 

elements of these claims, along with all the others.  See, e.g., Harrison v. Wal-Mart 

Stores, Inc., 170 N.C. App. 545, 550-52, 613 S.E.2d 322, 327-28 (2005).   

 Likewise, neither Judge Jolly nor Plaintiffs account for statute-of-limitations 

issues that loom large, in varying ways and degrees, for various portions of the 
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class and stand to be dispositive for most if not all of Plaintiffs’ claims.  There 

should be no doubt that relevant clocks started ticking for various class members, 

at various times, over the course of prior decades.  Arguments over this issue alone 

will make profound differences to how various claims are litigated and 

adjudicated.  This too is apparent from Plaintiffs’ own brief.  (See, e.g., Pl. Br. 14 

(“ ‘Profits or net earnings’ are to be ‘allocated to those entitled thereto’ at least 

annually.”) (emphasis added); id. at 22 n.27  (“In December 1985, after 

Stabilization transferred the NNC assessments from the NNCF to the NNCA, when 

members inquired about their certificate or stock they were told that it had been 

‘cancelled and declared worthless.’ ”); id. at 23 (“In Stabilization’s 1991 

consolidated financial statements, the total value of this redeemed tobacco was first 

recorded as ‘a deposit due to patrons.’ The next year, it was reclassified as 

‘additional paid in capital.’ (E pp 660-662).”).)  Judge Jolly failed to account, 

however, for the way that statute-of-limitations issues will necessarily stir into 

adjudication of the merits.
12

   

                                           
12

    See Broussard v. Meineke Discount Muffler Shops, Inc., 155 F.3d 331, 342 

(4th Cir. 1998) (“[W]hen the defendant’s ‘affirmative defenses . . . may depend on 

facts peculiar to each plaintiff’s case,’ class certification is erroneous.”) (citation 

omitted); Blitz v. Xpress Image, Inc., No. 05-CVS-679, 2006 WL 2425573, at *8 

(N.C. Super. Ct. Aug. 23, 2006) (upholding consideration of a defense under the 

Federal Telephone Consumer Protection Act when considering class certification) 

(unpublished) (App’x at A1); but see Pitts v. Am. Sec. Ins. Co., 144 N.C. App 1, 

12, 550 S.E.2d 179, 188 (2001), aff’d by equally divided Supreme Court, 356 N.C. 
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 As for variations in theories of damages, Plaintiffs say that the trial court did 

not and could not “consider the existence of, or differences in, the amount of 

damages that each class member may recover.”  (Pl. Br. 43.)  Plaintiffs are correct 

in noting that the trial court did not account for these differences but are wrong in 

claiming that it could not.  To the contrary, such differences in damages theories, 

particularly in methodologies, weigh against class certification in North Carolina.
13

   

 By ignoring important merits issues that vary across the class, the trial court 

further deviated from the requirements of Rule 23 and abused its discretion.  

V. FEDERAL LAW PROVIDES NO SUPPORT FOR PLAINTIFFS  

 Although Plaintiffs at various points invoke federal law, the federal statute 

on which they rely, the Fair and Equitable Tobacco Reform Act or “FETRA,” is a 

red herring.  To begin with, Plaintiffs did not plead any claim under FETRA.  Had 

they done so, this case could have been removed to federal court, where governing 

precedent from, e.g., the U.S. Supreme Court stands in the way of class 

                                                                                                                                        

292, 569 S.E.2d 647 (2002) (noting the Court of Appeals’ contrary decision 

“stands without precedential value”).  
13

   See Peverall v. Cnty. of Alamance, 184 N.C. App. 88, 96-97, 645 S.E.2d 416, 

422 (2007) (where “the damages of the potential class could be expected to vary 

greatly, . . . denial of class certification was warranted by the trial court”) (citation 

omitted); Perry v. Cullipher, 69 N.C. App. 761, 763, 318 S.E.2d 354, 356 (1984) 

(affirming denial of class certification where “[t]he damages may vary a great 

deal”); see also Comcast Corp. v. Behrend, 133 S. Ct. 1426, 1433 (2013) 

(foreclosing class certification because plaintiffs’ damages model fell far short of 

“establishing that damages [were] capable of measurement on a classwide basis”).   
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certification. (Op. Br. 40-41.)  Moreover, Plaintiffs would have been foreclosed 

from relying upon FETRA, for the fundamental reason that Congress did not 

confer any privately enforceable right that these Plaintiffs (as opposed to the U.S. 

Government, at its sole discretion) might assert.  See Astra USA, Inc. v. Santa 

Clara County, 131 S. Ct. 1342, 1347 (2011); Alexander v. Sandoval, 532 U.S. 275, 

286–88 (2001); see also Lay v. Burley Stabilization Corp., 312 F. App’x 752, 757 

(6th Cir. 2009) (Moore, J., concurring) (“The Fair and Equitable Tobacco Reform 

Act of 2004 (‘FETRA’) does not include a civil-suit provision, nor do the parties 

suggest that it implies a private right of action.”). 

That said, even the atmospheric support Plaintiffs try to derive from FETRA 

(e.g., Pl. Br. 12, 24, 41 n.41) depends upon mischaracterizing the statute.     

Plaintiffs omit to include in their brief the critical statutory provision.    

Specifically, in 7 U.S.C. § 519(b), which precedes the provisions Plaintiffs cite, 7 

U.S.C. §§  519(c) & 519(d), the U.S. Congress returned “to the association [i.e., 

the Cooperative] for disposal” an allotment of tobacco crop (as calculated by a 

statutory formula), specifying “the association shall be responsible for the 

disposal” of it.  That is what resulted in the Commodity Credit Corporation 

(“CCC”) ceding to the Cooperative 83.7 million pounds of tobacco, which the 

Cooperative then disposed of via sale, as reflected in its current reserve.  (RE. 

2313.)  Lest there be any doubt that the Cooperative was entitled to dispose of that 
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tobacco and keep the proceeds, the CCC wrote in connection with the transfer that 

the Cooperative was free to use this tobacco “in any manner that it desires.”  (RE. 

2474.)     

A different provision cited by Plaintiffs, § 519(d), spoke to a different 

transfer that has nothing to do with this case.  Per subsection (d), the Cooperative 

separately received specified NNC assessments that still “remain[ed] after the 

application of subsections (b) and (c).”
14

  That remainder was to “be transferred to 

the association for distribution to producers of quota tobacco in accordance with a 

plan approved by the Secretary.”  And so it was.  The remainder the Cooperative 

received pursuant to § 519(d) turned out to be approximately $7.3 million, which 

the Cooperative then paid to growers in a payment plan approved by the Secretary 

of Agriculture, all precisely as § 519(d) contemplated.  (RE. 2310-2311.)  Simply 

stated, Plaintiffs have received all they might be entitled to under § 519(d) and 

have offered no allegations to the contrary.
15

     

                                           
14

  Subsection (c) ensured that the United States recovered its fair share of NNC 

assessments, with the Secretary of Agriculture directing transfer of NNC proceeds 

“adequate to reimburse the Commodity Credit Corporation for any net losses that 

the Corporation may sustain under its loan agreements with the association.”  
15

   Of course, had Congress intended the ceded tobacco (or proceeds from its 

sales) to go specifically to growers, it would have prescribed, as it did in § 519(d), 

“distribution” specifically to growers.  That Congress made a different choice in 

Section (b) as compared to (d) is conspicuous and dispositive.  See Pacific 

Operators Offshore, LLP v. Valladolid, 132 S. Ct. 680, 687–88 (2012).  Moreover, 

when federal law allocates property to a specified entity, as FETRA did to the 
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In any event, there is no occasion here to delve into arcana of federal law 

that specified how the NNC era would end.  Doing so affords no possible basis for 

class certification.  Instead, the federal statutory regime only adds more 

complications and obstacles that preclude class certification.  The series of 

statutory amendments to the NNC regime from 1982-2004 changed how 

assessments were collected and from whom, particularly as importers and 

purchasers were made to pay alongside growers.  (See, e.g., Pl. Br. 11 n.14; RE. 

2309.)  The role of importers and purchasers in paying NNC assessments 

precluded certification in the Congleton case on which Plaintiffs otherwise 

rely:  Because importers and purchasers paid NNC assessments no less than 

growers did (and, indeed, paid more on aggregate) (RE. 2309), any class that might 

lay claim to returns allegedly derived from those assessments would need to 

include importers and purchasers no less than growers.  (See Opinion and Order at 

11-12, Congleton v. Burley.)  

Although Plaintiffs attempt to explain, in a half-page footnote (Pl. Br. 41 

n.41), why omission of purchasers and importers from an NNC-assessment-based 

recovery supposedly makes sense, that explanation is premised upon their 

                                                                                                                                        

Cooperative, federal law preempts state-law claims by anyone else to that 

property.  See e.g., Hillman v. Maretta, 133 S. Ct. 1943, 1951-53 (2013); Egelhoff 

v. Egelhoff, 532 U.S. 141, 147-48 (2001); Boggs v. Boggs, 520 U.S. 833, 844 

(1997); Mansell v. Mansell, 490 U.S. 581, 594-95 (1989).   
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misreading of § 519(d) and finds neither logic nor authority to support it.  It is also 

irreconcilable with the Congleton decision, which articulated why it is unfair, 

inconsistent, and impermissible for a class to base claims on NNC assessments 

while excluding the importers and growers who paid most of those assessments.  In 

this respect, too, Plaintiffs have tried to shoehorn into a single class definition 

(defined by growers’ patronage relationship with the Cooperative) a legal theory 

(defined by NNC assessments paid per federal statute) that clearly does not fit.  

Thus, far from justifying certification of this class, FETRA supplies an additional 

reason why the class cannot be certified.  

CONCLUSION 

For the foregoing reasons, the Court should reverse the 24 February 2014 

Order certifying the class and remand with instructions that the class cannot be 

certified and the case should be dismissed with prejudice.  Alternatively, this Court 

should at least vacate the Order and remand with specific instructions as to the 

correct application of Rule 23 and North Carolina law. 

Respectfully submitted this the 9th day of January, 2015. 
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