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INTRODUCTION 

In defending the district court’s denial of AIG’s motion to remand this case 

to New York state court, Defendants embrace an extreme interpretation of Edge 

Act jurisdiction that would provide a federal forum for claims having little, if any, 

connection to a federal issue.  Under Defendants’ view, Edge Act jurisdiction 

exists here based on the presence of up to 27 mortgages on U.S. territorial 

properties in 5 of the RMBS trusts—even though that constitutes a mere 0.002% 

of the mortgages underlying the 349 RMBS at issue in this case and no federally 

chartered bank was present or involved when the territorial mortgages were issued.  

And under Defendants’ view, this miniscule number of territorial mortgages 

creates Edge Act jurisdiction even though AIG does not challenge any of the 

mortgage transactions but rather challenges Defendants’ misrepresentations in 

offering materials of certain credit characteristics of the mortgage loan pools 

underlying the RMBS sold to AIG.  Defendants’ overbroad interpretation would 

expand Edge Act jurisdiction beyond the bounds permitted by its text and Article 

III. 

First, Defendants fail to overcome AIG’s showing that its suit “aris[es] out 

of” and “involv[es]” misrepresentations made during domestic RMBS 

transactions—not the territorial mortgage transactions on which Defendants 

rely.  Defendants’ argument to the contrary is inconsistent with the weight of the 
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authority interpreting Section 632.  The legislative history does not suggest a 

different outcome.  Nor do Defendants’ mischaracterizations of AIG’s claims and 

allegations, which involve wrongdoing, claims, and injuries arising out of domestic 

RMBS transactions, not a handful of territorial mortgages in the RMBS trusts.  

AIG’s claims are thus much different from so-called contractual “put-back” claims 

seeking removal of specific mortgage loans from an RMBS pool because their 

credit characteristics violate representations and warranties. 

Second, even if the territorial mortgages could supply a hook to Edge Act 

jurisdiction, Defendants’ reliance on a mere 0.002% of the mortgages as the basis 

for Edge Act jurisdiction ignores the de minimis maxim, which is presumptively 

incorporated into every statute and provides that even seemingly absolute language 

cannot be read to apply to trivial amounts of conduct.  Here,  the de minimis 

maxim confirms that AIG’s suit cannot “arise out of” or “involve” territorial 

banking because 99.998% of the mortgages in the RMBS trusts at issue were 

issued domestically. 

Third, Defendants again overreach in contending that Edge Act jurisdiction 

exists even where no federally chartered bank was a party to the territorial banking 

transaction.  Reflexively adhering to inapplicable canons of construction, 

Defendants ignore that Section 632 could reasonably be read to require that the 

federally chartered bank mentioned in the first clause be a party to the transaction 
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mentioned in the following clause.  Any other interpretation would raise serious 

constitutional problems, as it is highly unlikely that an issue of federal law would 

arise where the federally chartered bank was not involved in the territorial banking.   

The Court thus should vacate the district court’s order finding Edge Act 

jurisdiction.   

ARGUMENT 

DEFENDANTS FAIL TO JUSTIFY THE DISTRICT COURT’S 
EXPANSIVE INTERPRETATION OF EDGE ACT JURISDICTION 

As AIG explained (AIG Br. 24), courts must “resolv[e] any doubts against 

removability.”  In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litig., 

488 F.3d 112, 124 (2d Cir. 2007).  This high bar to removal follows from 

fundamental federalism concerns.  Id.  Yet Defendants argue at the threshold that 

the principle does not apply here because the Edge Act includes what Defendants 

describe as a “facially ‘generous’ removal provision.”  Defs. Br. 37.  That gets the 

analysis backward:  The presumption against removability controls interpretation 

of Section 632—not vice versa.  If the text of a removal statute were determinative 

of the applicable background presumptions, there would be no need for a 

presumption against removability at all.  Here, a central dispute is whether the 

Edge Act includes a “facially generous removal provision,” and if so whether it is 

so generous as to sweep this action into federal court on the basis of a possible 27 

territorial mortgages out of 1.7 million where the federally chartered bank was not 
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even a party to those territorial mortgages.  It is that dispute that must be resolved 

with “any doubts against removability.”1  MTBE, 488 F.3d at 124.  For the reasons 

discussed below, Defendants have not carried their heavy burden.    

A. Edge Act Jurisdiction Does Not Exist Because AIG’s Claims Arise 
Out Of Domestic RMBS Transactions And Do Not Involve 
Territorial Banking  

As AIG showed in its opening brief, the district court erred in finding Edge 

Act jurisdiction based on a handful of territorial mortgage loan transactions to 

which AIG was not a party when the RMBS transactions from which AIG claims 

injury are purely domestic.  See AIG Br. 23-28.  The district court thus disregarded 

Section 632’s express limitation of federal jurisdiction to suits “arising out of 

transactions involving” territorial banking.  12 U.S.C. § 632 (emphasis added).  

AIG’s claims “aris[e] out of” the RMBS transactions—not any mortgage loans—

and the RMBS transactions do not “involv[e]” territorial banking.  See AIG Br. 29-

36.  Defendants’ support for an “inherently limitless” view of Edge Act 

jurisdiction, Sollitt v. KeyCorp., 463 F. App’x 471, 473 (6th Cir. 2012), cert. pet. 

filed June 5, 2012, is not faithful to the statutory text, the statutory purpose, the 

weight of the authorities construing the Edge Act, or the allegations in AIG’s 

complaint. 
                                           

1   Acosta v. Master Maintenance & Construction, Inc., 452 F.3d 373 (5th 
Cir. 2006), cited in Defs. Br. 38, is inapposite; it involved an express congressional 
purpose to encourage removal and what the Fifth Circuit described as a removal 
clause that was “one of the broadest … in the statute books.”  Id. at 376-77.   
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1. Defendants’ Interpretation Of The Statutory Text Is 
Overbroad  

Defendants’ interpretation of the Edge Act’s text rests on generalized 

arguments about the abstract meaning of the words “arising,” “involving,” and 

“transaction.”  Defs. Br. 21-22.  These out-of-context definitions, cherry-picked 

from otherwise-unrelated cases, do not provide meaningful guidance concerning 

interpretation of Section 632—much less the application of that provision to 

structured financial transactions such as RMBS.  See, e.g., Union Carbide Corp. & 

Subsidiaries v. C.I.R., __ F.3d __, 2012 WL 3870863, *3, *5 (2d Cir. Sept. 7, 

2012) (despite dictionary definition of term, court must assess meaning of statutory 

language as a whole “with regard to the particular dispute in the case” and the 

legislative purpose).   

Indeed, Defendants’ abstract definitions, if taken together, would produce a 

statutory construction so broad as to approach absurdity, covering any action 

“incident to,” “originating from,” “having its origin in,” “growing out of or flowing 

from,” or “having connection with,” the broadest possible set of “different types of 

business dealings between parties,” and which “have an[y] effect on” or “have 

within or as part of them,” territorial or foreign banking, except where “thoroughly 

disconnected” from such banking.  See Defs. Br. 21-22.  This reading, which 

would federalize any litigation with even the slightest and most tenuous connection 

to territorial or foreign banking, is incompatible not only with ordinary notions of 
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statutory construction but also with Article III’s limits on federal jurisdiction.  See, 

e.g., United States v. Venturella, 391 F.3d 120, 126 (2d Cir. 2004) (“A statute 

should be interpreted in a way that avoids absurd results.”) (internal quotation 

marks omitted); A.I. Trade Finance, Inc. v. Petra Int’l Banking Corp., 62 F.3d 

1454, 1460-63 (D.C. Cir. 1995) (discussing Edge Act’s relationship to Article III); 

Computer Assocs. Int’l, Inc. v. Altai, Inc., 982 F.2d 693, 706 (2d Cir. 1992) 

(rejecting copyright infringement test because it would “rel[y] too heavily on 

metaphysical distinctions and … not place enough emphasis on practical 

considerations”). 

2. Defendants’ Interpretation Of The Statutory Text Is 
Inconsistent With The Weight Of Authority  

Defendants’ interpretation also conflicts with the weight of the authorities 

interpreting Section 632, which AIG has shown supports its argument that this suit 

“aris[es] out” of the RMBS transactions—not the handful of territorial mortgages 

that are part of some of the RMBS trusts—and that those RMBS transactions do 

not “involv[e]” territorial banking.  See AIG Br. 26-36.  While Defendants seek to 

downplay (Defs. Br. 43-44) the First Circuit’s decision in Diaz v. Pan American 

Federal Savings & Loan Association, 635 F.2d 30 (1st Cir. 1980), and the Sixth 

Circuit’s recent decision in Sollitt, 463 F. App’x 471, Defendants do not dispute 

that both Circuits declined to find Edge Act jurisdiction where, as here, a suit has a 

“meager association” with a territorial or foreign banking transaction but “could be 
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traced back to … [such] banking transactions,” id. at 473, 475 (citing Diaz, 635 

F.2d at 31-32).  Like the fact that the malicious prosecution suit in Diaz could be 

traced back to the plaintiff’s bounced checks against a bank in Puerto Rico, and the 

fact that the wrongful termination suit in Sollitt could be traced back to the bank’s 

foreign currency transactions, the fact that some of the RMBS trusts in AIG’s 

complaint include a handful of mortgage loans on properties located in U.S. 

territories is not a sufficient nexus to territorial banking to trigger Edge Act 

jurisdiction.2 

Defendants, moreover, are incorrect to suggest that this Court’s decision in 

Corporacion Venezolana de Fomento v. Vintero Sales Corp., 629 F.2d 786 (2d Cir. 

1980), somehow “confirmed the Edge Act’s broad reach” by upholding Edge Act 

jurisdiction “‘even though the international or foreign banking activity was not 

central to the case.’”  Defs. Br. 28 (quoting In re Lloyd’s Am. Trust Fund Litig., 

928 F. Supp. 333, 340 (S.D.N.Y. 1996)).  In that case, this Court “dissected the 

claims presented to it in order to see whether any of them really involved a banking 

                                           
2   Contrary to Defendants’ suggestion (Defs. Br. 24), Conjugal Society 

Composed of Juvenal Rosa v. Chicago Title Insurance Co., 690 F.2d 1 (1st Cir. 
1982), does not support a broad reading of Section 632.  There, the First Circuit 
relied on Diaz, noting that “Section 632 reaches only traditional banking activities, 
not all cases in which a bank organized under federal law is a party,” id. at 4, and 
holding that Edge Act jurisdiction existed because “plaintiffs’ rights are alleged to 
have arisen out of defendants’ mortgage agreements and thus out of a transaction 
involving [territorial] banking,” id. at 5.  
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arrangement between a federally chartered bank and a foreign party.”  Lazard 

Freres & Co. v. First Nat’l Bank of Md., 1991 WL 221087, *2 (S.D.N.Y. Oct. 15, 

1991).  It held that Edge Act jurisdiction existed over the plaintiff’s claim against 

Security Pacific International Bank, a federally chartered bank, which was alleged 

to have “wrongfully allowed drawdowns … on a letter of credit on the account of a 

Venezuelan corporation,” a transaction that involved international or foreign 

banking.3  Corporacion Venezolana, 629 F.2d at 792.  This Court then held that the 

remaining claims at issue on the appeal—which Defendants here seem to view as 

the heart of the case—were “within the district court’s ancillary jurisdiction.”  Id. 

at 792-93.  The foreign banking thus was very much “central” to the claim that 

triggered Edge Act jurisdiction.4    

Defendants’ attempt (Defs. Br. 44) to distinguish Racepoint Partners, LLC 

v. JPMorgan Chase Bank, 2006 WL 3044416 (S.D.N.Y. Oct. 26, 2006), is also 

misplaced.  There, the parties sought to invoke Edge Act jurisdiction over a claim 

against a trustee for, inter alia, breach of Indenture Agreements on the ground that 

                                           
3   Although, as Defendants note (Defs. Br. 29-30), this Court appears to 

have broadly interpreted “international or foreign” banking, it did not broadly 
interpret the terms “arising out of” or “involving.”  See Corporacion Venezolana, 
629 F.2d at 792. 

4   Defendants also contend (Defs. Br. 42-43) that the federally chartered 
bank in Corporacion Venezolana issued the letter of credit after—not before—the 
sale of the notes.  The timing does not affect AIG’s point:  A transaction does not 
“involve” banking simply because it is in some way connected to an episode of 
territorial banking.  See AIG Br. 31-34.   
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the trustee was involved in structuring a fraudulent transaction involving foreign 

banking.  Id. at *2.  The district court rejected this argument, ruling that the claims 

did not “arise out of” this earlier foreign banking, but instead arose out of the 

Indenture Agreements.  Id. at *3.  Similarly, here, AIG’s claims arise out of the 

domestic RMBS transactions, which do not involve territorial banking.5  

3. Defendants’ Argument From Legislative History Is 
Unavailing 

Defendants’ reliance on the Edge Act’s legislative history (Defs. Br. 39-41) 

is likewise misplaced.  It may be true, as Defendants argue, that the Act was 

intended to “increase the stability of, and the public’s confidence in, international 

markets,” Defs. Br. 39, and to “create a uniform national regulatory apparatus,” id. 

at 40.  But it does not follow that Congress intended Section 632 to confer federal 

jurisdiction over the class of activity at issue here, in which territorial mortgages 

comprised at most 0.002% of the RMBS trusts at issue and in which neither AIG 

                                           
5   Nor is Bank of New York v. Bank of America, 861 F. Supp. 225 (S.D.N.Y. 

1994), an “outlier” (Defs. Br. 41), as it is consistent with the decisions discussed in 
text finding no Edge Act jurisdiction where banking activity preceded the 
transaction at issue.    

Defendants also quote In re Lloyd’s for the propositions that courts 
“routinely appl[y] Section 632, even in cases … containing only an incidental 
connection to banking law,” and “even though the international or foreign banking 
activity was not central to the case.”  928 F. Supp. at 340, quoted in Defs. Br. 28.  
The first proposition, however, does not account for the decisions just discussed in 
text, and the second proposition mischaracterizes Corporacion Venezolana, see 
supra at 7-8.   
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nor any federally chartered bank was involved when the territorial mortgages were 

originated. 

Defendants cannot identify any legislative purpose that would be served by 

their expansive reading of the Edge Act.  If the Act’s purpose was to regulate the 

conduct of territorial or foreign banking, then that purpose is irrelevant here 

because the territorial mortgages were not issued by the federally chartered bank 

defendant.  If, on the other hand, the Act’s purpose was to regulate the effects of 

territorial or foreign banking, then that purpose too is irrelevant because any 

portion of AIG’s injury that might possibly be traced to the tiny number of 

territorial mortgages at issue would be miniscule.  This case thus bears no 

resemblance to the problems that Defendants contend motivated the Edge Act’s 

adoption:  Banks issuing “loans to foreign governments”; carrying out “hazardous” 

plans with “foreign banks”; promoting “the investment securities of tottering South 

American republics and other foreign countries”; and “stabilizing Europe” by 

“making enormous loans to European institutions.”  Defs. Br. 40.  Nor, on the facts 

of this case, is there any reason to “fear that the territorial courts may be prejudiced 

against the litigants from the ‘metropolis’ or [to] lack [] confidence in [the 

territories’] judicial system,” which one court recognized as Section 632’s purpose.  

Piovanetti Pujals v. First Nat’l City Bank, 440 F. Supp. 731, 732 (D.P.R. 1977), 

overruled on other grounds, First Fed. Sav. & Loan Ass’n of P.R. v. Ruiz de Jesus, 
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644 F.2d 910 (1st Cir. 1981).  Defendants’ recitation of the legislative history thus 

does not advance their argument. 

4. Defendants’ Argument Would Radically Expand Specific 
Personal Jurisdiction In RMBS Suits 

Defendants also fall short in their response to AIG’s showing (AIG Br. 36-

38) that interpreting Edge Act jurisdiction to extend to claims arising out of RMBS 

transactions based on the presence of territorial mortgage loans in the RMBS trust 

would greatly expand the scope of specific personal jurisdiction over RMBS suits.  

Defendants do not seriously contest this result but instead urge the Court not to 

“constru[e] the Edge Act by reference to the personal jurisdiction standard.”  Defs. 

Br. 46.  This misses the point:  AIG is not arguing that “a narrow construction” of 

Section 632 is “compelled by” the personal jurisdiction standard (id. at 45) or that 

Edge Act jurisdiction and personal jurisdiction should be “coextensive” (id. at 47), 

but instead uses personal jurisdiction as an illustration of the absurdity of 

Defendants’ interpretation of Section 632.   

Specifically, no reasonable person would think that the parties that created 

the RMBSs here would be subject to personal jurisdiction in Guam based simply 

on the presence of a mortgage covering a Guamanian property in an RMBS trust.  

But that is precisely the implication of Defendants’ argument, for if an RMBS 

transaction were held to “aris[e] out of” or “involv[e]” every mortgage contained 

in the RMBS trust, 12 U.S.C. § 632, then it would follow that a suit based on the 
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RMBS transaction would “aris[e] out of or relate to” each mortgage, Helicopteros 

Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414 & n.8 (1984).  This 

absurd consequence of Defendants’ interpretation further counsels against finding 

Edge Act jurisdiction here. 

5. Defendants Misconstrue The Complaint’s Allegations 

As AIG has explained (AIG Br. 26-29), consistent with the above 

authorities, its claims “aris[e] out of” and “involve” purely domestic transactions:  

RMBS certificates that were created by domestic depositors and domestic trusts, 

marketed by domestic underwriters and domestic Defendants, and sold to domestic 

Plaintiffs in New York.  There is no meaningful sense in which such a domestic 

transaction, involving the sale of securities by a domestic seller to a domestic 

buyer, can be said to “aris[e] out of” or “involv[e]” a territorial banking 

transaction.  Contra Defs. Br. 23-27, 31-36.  It does not change the analysis that, of 

the 1.7 million loans in the RMBS trusts—loans that were transacted before AIG 

became involved, and to which AIG was not a party—a small handful can be 

traced back to territories like Guam.  Four points bear emphasis: 

a. AIG’s acts in connection with the RMBS transactions were several 

steps removed from any mortgage transaction, territorial or otherwise.  The 

mortgage transactions began and ended with a homeowner’s agreement to borrow 

funds from a domestic mortgage originator, secured by real property.  See AIG Br. 
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7.  AIG was not a party to those transactions.  Nor was AIG a party to the 

subsequent transaction by which the originator transferred the mortgage to the 

sponsor (JA87 (Compl. ¶80)); or to the subsequent transaction by which the 

sponsor transferred the mortgage to the depositor (id.); or to the subsequent 

transaction in which a depositor transferred the mortgage to the trust (id.); or to the 

subsequent transaction in which the trust issued certificates to the depositor (id. 

(Compl. ¶82)); or in the subsequent transaction in which the depositor sold the 

certificates to a domestic underwriter, which then marketed and sold them to 

investors (JA88 (Compl. ¶83)).  It was only at the seventh step that AIG then 

transacted for a portion of the newly-issued RMBS securities, and thereby obtained 

a right to certain cashflows generated by those securities.  Id. (Compl. ¶84).  By 

entering into that transaction, AIG did not become “involve[d] in” territorial 

banking.  Indeed, the only step in the entire process that even arguably (in a 

handful of instances) “involve[s]” territorial banking is the first—the mortgage 

transaction—to which AIG was not a party. 

b. The securities transactions in which AIG participated did not “aris[e] 

out of” the antecedent mortgage transactions.  The securities that AIG purchased 

were new creations of the trust, separate from their underlying collateral.  JA88 

(Compl. ¶81).  Indeed, by the terms of the certificates, AIG had no direct recourse 

to the mortgages or to the real property securing them.  Id.  To the contrary, AIG’s 
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only recourse in the event of nonpayment was to the trust from which AIG had 

purchased its securities.  See, e.g., In re Countrywide Fin. Corp. Mortg.-Backed 

Secs. Litig., 2012 WL 1097244, *5-6 (C.D. Cal. Mar. 9, 2012) (“When a loan 

backing an RMBS defaults, the trustee typically forecloses on the property, sells it, 

and distributes the proceeds to the trust for distribution to Certificate-holders….”). 

In this respect, Defendants’ overbroad characterization of a “pass-through” 

certificate (Defs. Br. 33) is misleading—the full set of rights and remedies 

contracted for in the initial mortgage transactions were not “passed through” to 

certificate-holders like AIG.  The rights that were “passed through” were those 

rights to certain cashflows of the trusts.  JA87 (Compl. ¶79).  Thus, although 

mortgages were “built into” the RMBS transactions as collateral (Defs. Br. 24), it 

does not follow that the RMBS transactions “involved” the 27 antecedent territorial 

mortgage transactions at issue. 

c. AIG’s injuries do not “aris[e] out of” or “involv[e]” the antecedent 

mortgage transactions—contracts signed by homeowners and originators, which 

had closed long prior. 6   Rather, AIG’s investment outcomes depended on the 

                                           
6    Contrary to Defendants’ argument (Defs. Br. 32-33), a mortgage 

transaction closes when it is executed, regardless whether the homeowner makes 
mortgage payments over time.  Cf. Beach v. Ocwen Bank, 523 U.S. 410, 413, 415 
(1998) (“consummation of [a] transaction” under Truth in Lending Act, 15 U.S.C. 
§ 1635(f)) occurs on date loan closed).  Similarly, if the homeowner defaults, a 
foreclosure action by the lender—or perhaps another investor that had 
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performance of the hundreds of thousands of mortgages that had been securitized 

and marketed domestically.  JA88 (Compl. ¶84).  It was the aggregate 

performance of these mortgages, when processed through the contractual waterfall 

provisions, that generated AIG’s returns—not the individual mortgage 

transactions, long prior, between homeowner and originator. 7   See Talcott J. 

Franklin, Mortgage & Asset Backed Secs. Litig. Handbook § 1:6 (2012) (RMBS 

certificate “conveys a particular interest in the cash flows from an entire pool of 

mortgage loans as opposed to specific loans in the pool.”).  Defendants’ various 

arguments seeking to tie AIG’s injuries to the individual territorial mortgage 

transactions (Defs. Br. 24-27) therefore miss the mark. 

d. AIG’s claims do not “aris[e] out of” or “involv[e]” mortgage 

transactions.  The “transactions” from which AIG’s claims “aris[e],” and which 

they “involv[e],” are RMBS transactions that were beset by misrepresentations and 

omissions.  Indeed, AIG has not asserted so-called “put-back” claims alleging 

                                                                                                                                        
subsequently purchased the loan—is a separate event from the original mortgage 
transaction. 

7   Thus, as AIG argued, it “does not claim direct injury from any of the 
thousands of mortgage loan transactions that were later securitized into RMBS.”  
AIG Br. 28.  Unlike other Edge Act cases, see, e.g., AIG Br. 27-28, AIG’s 
complaint does not assert direct claims on the mortgages.  Rather, it alleges that 
“AIG’s substantial losses in principal and interest payments are a direct result of 
the poor quality of the collateral underlying the certificates” relative to the 
“expect[ations] for securitizations supported by collateral fitting Defendants’ 
representations.”  JA207 (Compl. ¶¶376-77) (emphasis added).  These allegations 
are consistent with AIG’s arguments here. 
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breach of the credit characteristics of individual mortgages—contractual claims, 

provided by the trust documents, pursuant to which trustees or certificate-holders 

derivatively might in certain circumstances have the right to seek removal of 

specific defective mortgages from the RMBS pool.  Nor has AIG alleged that the 

specific territorial mortgages at issue here have defaulted, that they were defective, 

or that their characteristics had been misrepresented in Defendants’ RMBS 

prospectuses.  The only claims that AIG has asserted involve losses at the 

certificate level, arising out of alleged misrepresentations involving the marketing 

of those certificates.8 

B. Edge Act Jurisdiction Does Not Exist Because The Number Of 
Territorial Mortgages In The RMBS Trusts Is De Minimis  

Far from denying that their proposed interpretation would extend Edge Act 

jurisdiction into areas untethered to territorial or foreign banking as those terms are 

reasonably understood, Defendants also embrace the extreme position that Section 

632 confers federal jurisdiction even as to conduct with a de minimis connection to 

                                           
8   Equally misleading is Defendants’ argument that “some of AIG’s claims 

involving territorial mortgages rest solely on Defendants’ conduct at the 
origination stage.”  Defs. Br. 35.  AIG’s claims against originators, similar to its 
claims generally, are based on allegations that the originators passed false 
information to sponsors, depositors, and underwriters concerning the quality and 
characteristics of the mortgages at issue, with knowledge or reason to know that 
such data would be passed on in marketing materials to RMBS purchasers like 
AIG.  JA93-94 (Compl. ¶¶98-100). 
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such banking (here up to 27 territorial mortgages out of 1.7 million).9  See Defs. 

Br. 56-57.  As AIG has shown (AIG Br. 44-45), this interpretation—which would 

confer Edge Act jurisdiction even if there were one territorial mortgage loan out of 

a million, or even a billion—is unreasonable.  It also contradicts settled principles 

of statutory construction.   

The Supreme Court has recognized that the de minimis maxim is 

presumptively incorporated into all statutes: 

[T]he venerable maxim de minimis non curat lex (“the 
law cares not for trifles”) is part of the established 
background of legal principles against which all 
enactments are adopted, and which all enactments 
(absent contrary indication) are deemed to accept. 

Wisconsin Dep’t of Revenue v. William Wrigley, Jr., Co., 505 U.S. 214, 231 (1992) 

(collecting cases).  Thus, in Wisconsin, the Supreme Court explained that, even 

though the statute at issue exempted “only … solicitation” from taxation, a 

company that engaged in a single out-of-state sale would not lose its statutory tax 

immunity.  Id. (citing 15 U.S.C. § 381(a)).  The Court stated that a contrary reading 

would contradict the de minimis maxim, and any reasonable sense of the statute’s 

text and purpose, by “render[ing] a company liable for hundreds of thousands of 

dollars in taxes if one of its salesmen sells a 10-cent item in state.”  Id.  

                                           
9   Defendants conspicuously fail to provide the precise number of territorial 

mortgages in the RMBS trusts (see Defs. Br. 11-12), leaving open the very real 
possibility that there are fewer than 27 (see AIG Br. 10 n.2).  
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The Supreme Court has also applied the de minimis maxim to jurisdictional 

statutes.  In Republic of Argentina v. Weltover, Inc., 504 U.S. 607 (1992), for 

example, the Court addressed the Foreign Sovereign Immunities Act (“FSIA”), 

which provides that a foreign state may be sued in the United States in “any case” 

that, among other things, is based on “an act … that causes a direct effect in the 

United States,” 28 U.S.C. § 1605(a)(2) (emphasis added).  Although FSIA’s text 

creates jurisdiction in “any case” meeting the stated criteria, the Supreme Court 

had no difficulty recognizing that, “[o]f course[,] the generally applicable principle 

de minimis non curat lex ensures that jurisdiction may not be predicated on purely 

trivial effects in the United States.”  Argentina, 504 U.S. at 618.  The de minimis 

maxim thus narrowed a jurisdictional grant whose plain text contained unqualified 

terms and made no mention of the maxim. 

Other statutes are routinely construed accordingly.  For example, in Abbott 

Laboratories v. Portland Retail Druggists Association Inc., 425 U.S. 1, 18 (1976), 

the Supreme Court held that an “occasional emergency is De minimis” and thus 

hospitals’ use of drugs not “for their own use” did not fall outside a statutory 

exemption to the price discrimination statutes so long as such uses stayed “within 

bounds” and were “a humanitarian gesture.”  Similarly, in On Davis v. The Gap, 

Inc., 246 F.3d 152, 173 (2d Cir. 2001), this Court held that “[b]ecause of the de 

minimis doctrine, in trivial instances of copying, we are in fact not breaking 
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[copyright] law ….”  And in Callebaut v. Herman, 177 F. Supp. 2d 1304, 1311-12 

(C.I.T. 2001), the court read NAFTA in light of the de minimis doctrine, 

notwithstanding argument that the text spoke “without qualification.”   

In each of these cases, courts interpreted the statutory text in light of the de 

minimis maxim, concluding that facially absolute statutory pronouncements could 

not be read to apply to trivial amounts of conduct.  The Edge Act’s jurisdictional 

provision should be read the same way, such that neither an RMBS transaction nor 

the underlying mortgage transactions can be said to “aris[e] out of” or “involv[e]” 

territorial banking, in any meaningful sense of those words, when 99.998% of the 

mortgages in the RMBS trusts are purely domestic, and the RMBS transaction was 

negotiated and closed domestically by domestic parties.  Defendants’ arguments to 

the contrary do not withstand scrutiny. 

First, Defendants contend (Defs. Br. 56-57) that the de minimis maxim is 

inapplicable here because it does not appear in the text of the Edge Act and would 

amount to re-writing the statute.  But courts do not create statutory “exceptions” 

when they read statutes in line with the de minimis maxim; the maxim is a guide to 

statutory construction.  Indeed, no reference to the maxim appeared in the statutes 

at issue in Wisconsin or the other cases discussed above.  Thus, for the very 

reasons the Supreme Court construed the statutory term “only … solicitation” in 

Wisconsin to be subject to the de minimis maxim, Section 632’s creation of 
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jurisdiction as to “all” suits arising out of territorial banking transactions refers 

merely to “the categories of activities that are covered … not … their 

substantiality.”  Id. at 231-32 (emphasis in original).   

Application of the de minimis doctrine is in fact even more appropriate here 

than in Wisconsin, where Congress had enacted the tax statute as part of an express 

effort to define the precise limits of States’ rights to tax interstate commerce, in 

response to a Supreme Court decision that had created uncertainty in this area.  See 

505 U.S. at 221-22.  Nothing in the legislative history of Section 632 admits of 

such a line-drawing purpose.  

Second, Defendants argue that the de minimis maxim should not apply 

because it is purportedly imprecise and uncertain.  Defs. Br. 59-60; see also Amici 

Br. 12-15.  But courts routinely interpret statutes in light of the de minimis 

maxim—indeed, they are required to do so under Wisconsin.  Yet neither the Tax 

Code, nor FSIA, nor the antitrust statutes, nor the Copyright Act, nor NAFTA has 

suffered any fatal problems of imprecision or uncertainty as a result.  To the 

contrary, the de minimis maxim enhances predictability by ensuring that courts 

will read statutes in light of their common sense meaning and purpose, see 

Wisconsin, 505 U.S. at 232, rather than straining to adopt formalistic 

interpretations that do not accord with the reasonable expectations of the legislators 

who passed them or the individuals and entities who are subject to them.  There is 
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nothing “predictable” or “precise” about extending federal jurisdiction to domestic 

transactions that may, on searching, litigation-driven inquiry, arguably have a one 

millionth- or one billionth-part connection to territorial or foreign banking.  No 

ordinary businessperson would understand such a transaction to implicate 

jurisdiction under a statute designed to regulate territorial or foreign banking 

activities; and no ordinary businessperson could order his or her affairs in the 

shadow of such a rule. 

Far from enhancing certainty, Defendants’ proposed rule would undermine 

certainty by incentivizing counsel to devise ever-more unanticipated connections to 

territorial or foreign banking, no matter how attenuated.  This case, involving an 

arguable 0.002% connection to mortgages covering properties in Guam and other 

territories, is just one example of the uncertainty that would result if Edge Act 

jurisdiction were extended to de minimis territorial transactions.  Other examples 

are easy to imagine:  a shareholder dispute involving the stock price of Citibank or 

another federally chartered bank would be subject to federal jurisdiction merely 

because that bank makes loans to foreign borrowers, or underwrites foreign 

mergers and acquisitions, in ways that have downstream effects on the bank’s 

stock price.  A litigation between a small business and its financial advisor at Wells 

Fargo or its equivalent would be federalized merely because the business has an 
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office abroad.  Absurd results such as these are the clear implication of 

Defendants’ interpretation.10  

C. Edge Act Jurisdiction Does Not Exist Because No Federally 
Chartered Bank Was Involved In Territorial Banking 

AIG also showed that, even if the existence of 27 territorial mortgage loans 

in 5 of the 349 RMBS trusts could otherwise support Edge Act jurisdiction, the 

district court still erred in denying remand because those territorial banking 

transactions did not involve a federally chartered bank.  See AIG Br. 38-44.  

Defendants resist this interpretation, instead favoring a broad view of Edge Act 

jurisdiction that provides entry into federal court based merely on allegations of 

territorial banking and the presence of a federally chartered bank as a defendant, 

even if the federally chartered bank was not involved in the territorial banking.  

This expansive interpretation is unpersuasive and constitutionally suspect. 

First, while Defendants seek to brush aside (Defs. Br. 52) the authorities 

upon which AIG relies, they concede that courts’ skepticism of Defendants’ 

                                           
10   That federally chartered banks might prefer to litigate in federal court, as 

amici contend (Amici Br. 11-13), says little about whether Congress intended that 
result here.   

Similarly unavailing is Defendants’ assertion that the de minimis maxim is 
unnecessary because of the purportedly “scant number of cases finding jurisdiction 
under Section 632.”  Defs. Br. 59.  Far from “scant,” however, a search has 
revealed that, in RMBS litigation alone, Edge Act jurisdiction has been invoked in 
the Southern District of New York at least twenty times over the last twenty 
months.   
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expansive view of Edge Act jurisdiction can be traced to Corporacion Venezolana, 

where this Court “dissected the claims presented to it in order to see whether any 

of them really involved a banking arrangement between a federally chartered bank 

and a foreign party.”  Lazard Freres, 1991 WL 221087, at *2 (citing Corporacion 

Venezolana, 629 F.2d at 792-93); see also supra at 7-8.  These courts have thus 

ruled that “Edge Act jurisdiction will not lie ‘merely because there was a federally 

chartered bank involved, there were banking-related activities, and there were 

foreign parties.’”  Societe d’Assurance de L’Est SPRL v. Citigroup Inc., 2011 WL 

4056306, *4 (S.D.N.Y. Sept. 13, 2011) (quoting Bank of New York, 861 F. Supp. at 

232); see also Lazard Freres, 1991 WL 221087, at *2 (same); cf. Sollitt, 463 Fed. 

App’x at 473 (rejecting as “inherently limitless” the view that “a suit satisfies the 

jurisdictional requisites of Section 632 if any part of it arises out of transactions 

involving international or foreign banking”) (quoting Pinto v. Bank One Corp., 

2003 WL 21297300, *3 (S.D.N.Y. June 4, 2003)).   

In fact, the number of courts adopting this narrower view of Edge Act 

jurisdiction continues to grow, with Judge Kaplan recently addressing the very 

issue presented here, ruling in Bayerische Landesbank v. Bear Stearns & Co., No. 

12-cv-2804 (S.D.N.Y. July 16, 2012) (transcript), that Edge Act jurisdiction does 

not exist where a federally chartered bank is sued as successor to the entities 

involved in the banking activity.  There, defense counsel had argued that, even 
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though the federally chartered bank was “not, in and of itself, alleged to have been 

involved in these transactions, [] it is being sued” as a “successor [to the] acquired 

companies for these actions and these actions, in our view, do involve international 

banking … [or] foreign financial operations.”  Tr. 19-20.  Judge Kaplan rejected 

this expansive interpretation, explaining that Edge Act jurisdiction did not exist 

because “[i]t is conceded that JP Morgan Chase Bank N.A. was not a party to any 

of the international banking transactions.  It played no role in them.”  Tr. 20.  The 

district court below failed to engage in the required dissection of the claims, and 

thus erroneously found Edge Act jurisdiction despite the fact that no federally 

chartered bank was involved in the handful of territorial mortgages. 

Second, the sensible reading of Section 632 reflected in the foregoing 

decisions is consistent with its text.  As discussed, the relevant portion of Section 

632 provides that “all suits of a civil nature at common law or in equity to which 

any corporation organized under the laws of the United States shall be a party, 

arising out of transactions involving … banking in a dependency or insular 

possession of the United States …, shall be deemed to arise under the laws of the 

United States ….”  12 U.S.C. § 632.  Defendants argue that AIG’s interpretation is 

contrary to the grammatical rule of the last antecedent, pursuant to which 

Defendants suggest the “party requirement modifies only the ‘all suits’ language.”  

Defs. Br. 50.  But AIG does not dispute that the federally chartered bank must be a 
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party to the suit; rather, AIG contends that the federally chartered bank defendant 

(or plaintiff) referenced in the first clause must be involved in the banking 

transaction referenced in the next clause.  The rule of the last antecedent does not 

address that.  Cf. Stepnowski v. Comm’r, 456 F.3d 320, 324 n.7 (3d Cir. 2006) 

(“Under the last-antecedent rule of construction, ... the series ‘A or B with respect 

to C’ contains two items: (1) ‘A’ and (2) ‘B with respect to C.’”).11  Nor, contrary 

to Defendants’ suggestion (Defs. Br. 50), does the fact that the banking transaction 

clause is set off by commas render AIG’s interpretation unreasonable.  Rather, it is 

perfectly sensible to read these clauses together as providing that the just-

referenced federally chartered bank, rather than some unmentioned third party, 

must be a party to the “transaction.”12   

                                           
11   In any event, “[t]he rule of the last antecedent [] is not an absolute,” 

United States v. Hayes,  555 U.S. 415, 425 (2009), and the doctrine of 
constitutional avoidance provides strong grounds not to follow it here because it 
unnecessarily does violence to federalism.   

12   The use of commas in United States v. Ron Pair Enterprises, Inc., 489 
U.S. 235 (1989), cited in Defs. Br. 50, is much different than in Section 632, as the 
statute there contained a list of four recoverable costs, the first of which was set off 
by commas from the remaining three.  Id. at 241 (citing 11 U.S.C. § 506(b), which 
states “there shall be allowed to the holder of such claim, interest on such claim, 
and any reasonable fees, costs, or charges provided for under the agreement under 
which such claim arose.”) (emphasis added).  Under those circumstances, the 
Supreme Court held that the limitations on recovery in the clause containing the 
final three items did not apply to the first item.  See id. at 241-42.  Here, in 
contrast, Section 632 does not contain a list, and the clause set off by commas 
follows (not precedes) the other relevant text.  See generally U.S. Nat’l Bank v. 
Independent Ins. Agents of Am., Inc., 508 U.S. 439, 454 (1993) (“a purported plain-
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Third, Defendants reject out of hand application of the canon of 

constitutional avoidance (Defs. Br. 53), but the text permits a reading, consistent 

with fundamental principles of federalism, that a federally chartered bank must be 

involved in the territorial banking that is used as a predicate for federal 

jurisdiction.  See, e.g., Edward J. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & 

Const. Trades Council, 485 U.S. 568, 575 (1988) (“[W]here an otherwise 

acceptable construction of a statute would raise serious constitutional problems, the 

Court will construe the statute to avoid such problems unless such construction is 

plainly contrary to the intent of Congress.”).   

Nor, fourth, are Defendants correct when they argue that “there is no risk” of 

serious constitutional problems if Section 632 were interpreted to provide federal 

jurisdiction over cases in which a federally chartered bank is not involved in the 

territorial banking transaction.  Defs. Br. 54.  To the contrary, in such 

circumstances, the likelihood of an issue of federal law arising is remote at best—

especially where, as here, the federally chartered bank arrives on the scene years 

after the underlying territorial banking activity.  Indeed, under Defendants’ 

interpretation, federal jurisdiction would exist even if a bank received its federal 

charter after the banking transactions at issue.  Similarly, jurisdiction would exist 

                                                                                                                                        
meaning analysis based only on punctuation is necessarily incomplete and runs the 
risk of distorting the statute’s true meaning.”). 
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under Defendants’ theory even if the federally chartered bank was not a party to 

the claim involving the territorial banking (e.g., it was sued only on U.S. mortgage 

loans).  In both situations, there would be a civil action, a federally chartered bank, 

and a territorial banking transaction—but not the slightest indication of a federal 

issue.  This problem is avoided by interpreting Section 632 to require that the 

federally chartered bank be involved in the territorial banking transaction.   

Defendants, moreover, are simply wrong when they contend that A.I. Trade, 

62 F.3d 1454, “did not hold Section 632 constitutional ‘on the basis that turned on 

the involvement of the federally chartered corporation in the international banking 

transaction.’”  Defs. Br. 55 (quoting AIG Br. 42).  In fact, the D.C. Circuit held 

precisely that, stating that it was “enough for federal jurisdiction that … an issue of 

federal law might well arise in a suit involving a foreign or international banking 

transaction of an Edge Act corporation.”  62 F.3d at 1463.  Any such involvement 

by a federally chartered bank is absent here, raising serious constitutional concern 

that is avoided by AIG’s interpretation.13   

                                           
13   Defendants contend that A.I. Trade “focused on ‘[t]he substantive law’ 

governing Edge Act corporations in assessing the constitutionality of Section 632.”  
Defs. Br. 55 (quoting 62 F.3d at 1463).  But that is AIG’s point:  No issue of the 
substantive law governing Edge Act corporations (or other federal law) is likely to 
arise when a federally chartered bank is not a party to the banking transaction at 
issue, particularly, where, as here, that bank is not an Edge Act corporation.   

Defendants also incorrectly suggest that AIG’s federal securities claims 
“foreclos[e] any Article III challenge.”  Defs. Br. 55.  Those claims, however, are 
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Finally, in a last-ditch effort to salvage federal jurisdiction, Defendants 

contend (Defs. Br. 56) that, even if AIG’s reading of Section 632 is correct, it is 

sufficient that BANA, the federally chartered defendant here, had attained its 

successor-in-interest status to the Countrywide entities by the time the complaint 

was filed.  But that does not show that BANA was involved in the territorial 

banking transaction.  To the contrary, the allegations of successor liability have no 

connection at all to territorial banking but instead arise from BANA’s acquisition 

of the Countrywide entities—a fact that Defendants do not dispute.  JA209-24 

(Compl. ¶¶379-425).  Federal subject-matter jurisdiction is absent for this reason as 

well.   

CONCLUSION 

The district court’s October 20 Order should be vacated. 

 

 

 

 

 

 
                                                                                                                                        
not removable based on the fact that they arise under federal law, see 15 U.S.C. § 
77v(a), and thus Defendants have never relied on them to support jurisdiction.  
That AIG happens to have pled federal claims in this case cannot save Section 632, 
which confers jurisdiction without regard to a party’s claims.            
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