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INTRODUCTION 

This interlocutory appeal arises from an order of the district court (Cote, J.) 

holding that Plaintiff-Appellee Federal Housing Finance Agency (“FHFA” or the 

“Conservator”) timely filed this action against the UBS Defendants-Appellants 

(collectively “UBS”) for making false and misleading statements in its offering of 

residential mortgage-backed securities (“RMBS”).  In the Housing and Economic 

Recovery Act of 2008 (“HERA”), Congress afforded FHFA at least three years 

from its appointment as Conservator of the Federal National Mortgage Association 

(“Fannie Mae”) and the Federal Home Loan Mortgage Corporation (“Freddie 

Mac,” and together with Fannie Mae, the “GSEs”) to assert such claims.  12 U.S.C. 

§ 4617(b)(12) (the “HERA claims period”).  As FHFA was appointed conservator 

in September 2008, and filed this action in July 2011, FHFA brought suit within 

that designated period.  The district court correctly ruled that the comprehensive 

claims period set by HERA displaced any otherwise applicable repose periods set 

forth in the federal Securities Act and state Blue Sky laws, and thus properly 

rejected UBS’s arguments that FHFA’s claims are untimely under those other 

provisions.  FHFA v. UBS Americas, Inc., 858 F. Supp. 2d 306 (S.D.N.Y. 2012) 

(the “May 4 Order”) (SPA1-66). 

The decision of the court below accords with the only other decision issued 

on the effect of the HERA claims period, a decision filed after UBS submitted its 
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opening brief to this Court in a substantially similar FHFA case pending against 

Countrywide in the Central District of California.  In that decision, as in the 

decision below, the district court rejected the construction of the HERA claims 

period that UBS proposes here.  FHFA v. Countrywide Fin. Corp., No. 2:12-cv-

1059-MRP (MANx), ECF No. 166 (C.D. Cal. Oct. 18, 2012) (Pfaelzer, J.) 

(“Countrywide”).1  By contrast, no court has accepted UBS’s proposed 

construction of the HERA claims period.   

As these decisions rightly hold, FHFA’s action is timely under HERA, and 

the district court’s order should be affirmed.   

COUNTERSTATEMENT OF ISSUES PRESENTED 

1. Whether the district court correctly ruled that HERA, which establishes “the 

applicable statute of limitations with regard to any action brought by the 

Agency as conservator,” 12 U.S.C. § 4617(b)(12)(A), governs the time in 

which FHFA was authorized to bring this action. 

2. Whether the district court correctly ruled that HERA, which applies 

expressly to “any action brought by the Agency as conservator,” 12 U.S.C. § 

4617(b)(12)(A) (emphasis added), governs both the federal and state 

statutory claims FHFA asserts in this action. 

                                           
1   Pursuant to Fed. R. App. P. 28(f) and 32.1(b), relevant statutory sections, 

as well as the Countrywide opinion (which is not yet available on a publicly 
accessible electronic database), are included in this brief’s Addendum (“Add.__”). 
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3. Whether the district court correctly ruled that FHFA has standing in this 

action because the former Director of FHFA, previously Director of FHFA’s 

predecessor agency, was validly appointed. 

COUNTERSTATEMENT OF FACTS 

Congress enacted HERA in the midst of the worst national economic crisis 

since the Depression, authorizing FHFA, as conservator of two government-

sponsored entities, Fannie Mae and Freddie Mac, to take action to restore those 

GSEs to financial health, including by asserting claims on their behalf.  Pursuant to 

its authority under HERA, FHFA brought this action against UBS for its 

systematic misrepresentations in the offering documents UBS used to market and 

sell approximately $6.4 billion in certificates (the “Certificates”) to the GSEs.  

FHFA’s second amended complaint (the “Complaint”) principally asserts claims 

and seeks damages under the federal Securities Act and the Virginia and D.C. 

“Blue Sky” laws.   

A. UBS’s Marketing And Sale Of Faulty Certificates To The GSEs 

As set forth in the Complaint, UBS, through its affiliated entities, was a 

major participant in the RMBS market and a leading seller of RMBS that 

contributed to the 2008 financial crisis.  JA57-60 (¶¶46, 49, 52, 54).  The 

Defendant-Appellants worked together in the securitization process.  JA57 (¶44).  

As sponsor, UBS Real Estate Securities Inc. purchased loans from originators, 
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aggregated them into loan pools, and sold those pools to depositors, including 

Defendant-Appellant Mortgage Asset Securitization Transactions, Inc.  JA58 

(¶47).  The depositors then transferred the loans to a trust, which in turn issued 

certificates.  JA59 (¶50).  Defendant-Appellant UBS Securities, LLC then 

underwrote the Certificates for the majority of securities at issue in this action and 

sold them to investors like the GSEs using registration statements and prospectus 

supplements signed by the individual Defendants-Appellants.  JA59, 61-62 (¶¶52-

53, 58-61).  UBS collected commissions and fees for each security sold.  JA62-63 

(¶63).   

As the Complaint further describes, the GSEs purchased billions of dollars 

of RMBS Certificates from UBS based on UBS’s misrepresentations.  Between 

September 29, 2005 and August 30, 2007, Freddie Mac purchased approximately 

$3.7 billion of AAA-rated Certificates in 14 securitizations; and, between 

December 23, 2005 and May 15, 2007, Fannie Mae purchased approximately $2.7 

billion of AAA-rated Certificates in nine securitizations (the “Securitizations”).  

JA172-77 (tbls.10-11, ¶¶359, 365-66).  For each Securitization, UBS’s offering 

documents represented to potential investors that the mortgage loans serving as 

collateral for the Securitizations were underwritten in accordance with established 

guidelines to ensure that individual borrowers could meet their payment 

obligations.  JA43 (¶5).  UBS also provided statistics material to assessing the 
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likelihood a mortgage loan will be repaid—thus ensuring a monthly cash flow to 

the investor—including the balance of individual mortgage loans relative to the 

value of the underlying properties, and owner occupancy rates of the mortgaged 

properties.  JA43-44 (¶¶7-8).  As alleged in the Complaint, these representations 

were false, causing the GSEs to sustain massive losses.  JA178 (¶371). 

B. Enactment Of HERA 

HERA was signed into law on July 30, 2008.  Pub. L. No. 110-289, 122 Stat. 

2654 (2008).  Congress created FHFA in response to the national economic crisis, 

making it an “independent agency of the Federal Government,” 12 U.S.C 

§ 4511(a), and charging it with restoring the GSEs to financial health upon its 

appointment as Conservator, id. § 4617(b)(2)(B).  HERA reaffirms the GSEs’ 

mission of “facilitat[ing] the financing of affordable housing for low- and 

moderate-income families,” id. § 4501(7); see also id. §§ 1451 note, 1716, 

4501(1)-(2), and authorizes FHFA, as Conservator, to “take such action as may 

be—(i) necessary to put the [GSEs] in a sound and solvent condition,” id. 

§ 4617(b)(2)(D), and to “take any action authorized by [HERA], which [FHFA] 

determines is in the best interests of the [GSEs] or [FHFA],” id. § 4617(b)(2)(J)(ii).  

Congress vested FHFA with substantial powers to meet these responsibilities, 

including the authority to “collect all obligations and money due the” GSEs in 

order to “preserve and conserve the[ir] assets.”  Id. § 4617(b)(2)(B)(ii), (iv).   
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To ensure that FHFA, as Conservator, would have adequate time to pursue 

the GSEs’ claims, HERA establishes that “the applicable statute of limitations with 

regard to any action brought by the Agency as conservator … shall be” a minimum 

of three years after FHFA’s appointment as Conservator.  Id. § 4617(b)(12)(A).  

Specifically, HERA sets the claims period for contract claims at “the longer of—(I) 

the 6-year period beginning on the date on which the claim accrues [defined in 12 

U.S.C. § 4617(b)(12)(B)(i) as the date FHFA is appointed Conservator]; or (II) the 

period applicable under State law,” id. § 4617(b)(12)(A)(i), and the claims period 

for tort claims at “the longer of—(I) the 3-year period beginning on the date on 

which the claim accrues; or (II) the period applicable under State law,” id. 

§ 4617(b)(12)(A)(ii).  FHFA was appointed Conservator pursuant to 12 U.S.C. 

§ 4617(a)(1) on September 6, 2008.  JA45-46 (¶13). 

C. FHFA’s Investigation And Assertion Of Claims 

In light of the poor performance of the Certificates, FHFA and the GSEs 

investigated the accuracy of UBS’s representations in the offering materials used to 

market and sell those Certificates (JA173 (¶361)), including by conducting loan-

level analyses for every Securitization (JA44, 129-36 (¶¶8, 282-95)), and 

overseeing a repeat underwriting of individual loan files for over one thousand 

mortgages in three Securitizations (JA43, 137 (¶¶6, 298-300)).  As the Complaint 

alleges, the investigation revealed that UBS’s offering materials contained 
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numerous misrepresentations as to the quality of the loans underlying the 

Securitizations; once the loans began to default and the Certificates’ credit ratings 

collapsed, the value of the GSEs’ Certificates plummeted.  JA43-44, 131-32, 134-

35, 137, 178 (¶¶6-8, 287, 293, 298-300, 370-71, & tbls.6-7).   

Consistent with its statutory authority to “collect all obligations and money 

due the” GSEs, 12 U.S.C. § 4617(b)(2)(B)(ii), FHFA brought this action on July 

27, 2011.  JA7.  On September 2, 2011, FHFA brought 17 additional actions 

against other bank defendants and affiliated entities and individuals also involved 

in the sale of RMBS.  See SPA1-2 & n.1.  Sixteen of these actions, including the 

present action, are coordinated for discovery and pre-trial proceedings before 

Judge Cote in the Southern District of New York.  See SPA2.2  

On a schedule approved by the district court, FHFA filed its second 

amended complaint in the UBS action on December 23, 2011, asserting claims 

under Sections 11, 12 and 15 of the Securities Act of 1933 (“Securities Act”), 15 

U.S.C. §§ 77k, 77l(a)(2), 77o; under the Virginia and D.C. Securities Acts, Va. 

                                           
2   FHFA has one action pending in the Central District of California, where 

the court recently denied a motion to dismiss in which the defendant bank, 
Countrywide, advanced nearly identical arguments as UBS advances here.  
Countrywide, Add.30-33.  The remaining FHFA action is before Chief Judge 
Thompson in the District of Connecticut, and is in discovery.  See FHFA v. Royal 
Bank of Scot. Grp. PLC, No. 3:11-CV-01383 (D. Conn.).  
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Code Ann. 13.1-522(A)(ii), (C) & D.C. Code 31-5606.05(a)(1)(B), (c) (the “Blue 

Sky” laws); and for common law negligent misrepresentation.  JA40 (¶1).   

UBS moved to dismiss, arguing, among other things, that FHFA’s statutory 

claims are barred by the three-year repose periods under the Securities Act and the 

D.C. Blue Sky law, and the two-year period under the Virginia Blue Sky law.  See 

SPA3, 6-7.  UBS also argued that FHFA has no authority to pursue this action 

because of a supposed defect in the appointment of its original Director.  See 

SPA30. 

D. The District Court’s Denial Of UBS’s Motion To Dismiss 

On May 4, 2012, the district court issued a 66-page order (SPA1-66) 

denying UBS’s motion to dismiss as to all statutory claims, and dismissing only 

the claim for negligent misrepresentation (SPA3).  The district court rejected 

UBS’s argument that HERA leaves FHFA subject to repose periods under the 

Securities Act and state Blue Sky laws.  The district court ruled that the most 

“natural reading” of the HERA claims period, “the one that is both in line with 

everyday usage and consistent with the objectives of the statute overall,” is that, in 

“setting out the ‘statute of limitations’ applicable to claims by FHFA, Congress 

intended to prescribe comprehensive time limitations for ‘any action’ that [FHFA] 

might bring as conservator, including claims as to which a statute of repose 

generally attaches.”  SPA15-16 (brackets omitted).  The HERA claims period, the 
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court ruled, thus “affords FHFA three years from the date of conservatorship to 

bring suit on its Securities Act claims, irrespective of any other provision of law.”  

SPA18.   

The district court also ruled that the HERA claims period applies to federal 

and to state-law claims because “the limitations provision’s plain language … 

states in unambiguous terms that it shall apply to ‘any action brought by the 

Agency as conservator.’”  SPA17 (emphasis in original) (quoting 12 U.S.C. 

§ 4617(b)(12)(A)).  The district court therefore rejected UBS’s argument that 

HERA does not govern FHFA’s claims under the Securities Act (SPA17-18), and 

also “reject[ed] [UBS’s] argument, made in a footnote, that HERA does not apply 

to statutory claims” (SPA17 n.9). 

The district court finally ruled that FHFA has standing to assert claims 

because its original Director, James B. Lockhart III, was properly appointed under 

the Appointments Clause, U.S. Const. art. II, § 2, cl. 2.  SPA29-31.  The district 

court observed that Mr. Lockhart had previously served as Director of the GSEs’ 

former regulator, the Office of Federal Housing Enterprise Oversight (“OFHEO”), 

and that his appointment as Director of FHFA was therefore proper under settled 

law that “Congress may confer on validly appointed officers additional duties, 

germane to the offices already held by them, without thereby rendering it necessary 
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that the incumbent should be again nominated and appointed.”  SPA30 (ellipsis 

and quotation marks omitted).  

E. UBS’s Requests For Interlocutory Appeal 

UBS applied to the district court for certification of the May 4 Order for 

interlocutory appeal.  See SPA68.  In response, the district court issued an order 

expressing “little doubt that its interpretation of HERA is the one that best 

comports with the everyday meaning of the statutory text and the objectives of the 

statute overall” (SPA75 (quotation marks omitted)), and finding UBS’s arguments 

to the contrary “untenable” and “weak” (SPA79-80).  The district court 

nonetheless certified its May 4 Order for interlocutory appeal, reasoning that “an 

immediate appeal may expedite the conclusion of this litigation.”  SPA80.   

UBS then filed in this Court a petition for permission to appeal,  FHFA v. 

UBS Americas, Inc., No. 12-2547, Dkt. No. 1 (2d Cir. June 25, 2012), and this 

Court granted the petition (JA1364).3  

                                           
3   After this Court granted permission to appeal, UBS moved before the 

district court for a stay of all 16 coordinated actions, pending resolution of the 
appeal.  The district court denied a stay (SPA81-86), and UBS thereafter renewed 
its motion in this Court (Dkt. No. 25).  On September 11, 2012, Judge Wesley 
entered an interim stay, pending decision on the stay motion by a motions 
panel.  Dkt. No. 36.  On October 1, 2012, a motions panel (Straub, Sack, & Chin, 
JJ.) denied a stay pending appeal (Dkt. No. 126), and this action, along with all of 
the actions coordinated before Judge Cote, is proceeding in discovery. 
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SUMMARY OF ARGUMENT 

 Congress passed HERA as emergency legislation in the midst of a national 

economic crisis, and authorized FHFA, in its capacity as Conservator, to preserve 

and conserve the assets of the GSEs, including by bringing suits on their behalf.  In 

order to ensure that FHFA could fulfill its mission, HERA established “the 

applicable statute of limitations with regard to any action brought by [FHFA] as 

conservator,” 12 U.S.C. § 4617(b)(12)(A), providing FHFA at least three years to 

assert claims from the date of its appointment as Conservator (which occurred 

September 6, 2008).  Consistent with its statutory authority, FHFA conducted an 

investigation that revealed misrepresentations by UBS in its sale of billions of 

dollars of RMBS Certificates to the GSEs, and brought suit against UBS within the 

HERA claims period.   

 UBS seeks to escape liability for its systematic violations of the securities 

laws by arguing that this action was untimely filed, based on a construction of the 

HERA claims period that the district court below—like the district court in 

Countrywide—carefully considered and properly rejected.  The district court’s 

May 4 Order should be affirmed.   

 1. UBS errs first in arguing that FHFA is subject to repose periods in 

other statutes because HERA refers to “limitations” and “makes no mention” of 

“statutes of repose.”  UBS Br. 11.  This narrow reading ignores that HERA 
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expressly establishes comprehensive time limitations by setting “the applicable 

statute of limitations” for “any action” by FHFA, a newly constituted agency 

vested with extensive powers in the same statute, in furtherance of its mission to 

recover amounts for the GSEs.  SPA11-13.  UBS’s construction also ignores 

numerous instances in which Congress has enacted a “limitations” provision to set 

all restrictions on the time in which a plaintiff is entitled to assert claims. That is 

what Congress did in HERA, thereby displacing any time bar that would otherwise 

apply.  

 The district court also correctly ruled that UBS’s narrow “plain reading” is 

contradicted by Congress’s repeated usage, including specifically in the securities 

context, of the term “limitations” to encompass or, as in HERA, replace periods of 

repose.  Section 13 of the Securities Act, the provision that sets the repose period 

UBS seeks to impose here, itself is entitled “Limitation of Actions” and nowhere 

uses the term “repose.”  15 U.S.C. § 77m.  Congress also enacted a “statute of 

limitations” in the Sarbanes-Oxley Act, which, as this Court has recognized, 

replaces a period of repose.  P. Stolz Family P’Ship L.P. v. Daum (“Stolz”), 355 

F.3d 92, 104 (2d Cir. 2004).  The district court’s conclusion that Congress 

regularly uses the term “limitations” to encompass or replace periods of repose 

cannot be overcome by UBS’s citation of proposed bills in which certain 

legislators used the word “repose.”    

Case: 12-3207     Document: 170     Page: 24      10/25/2012      757502      120



 

 13 

UBS similarly errs in invoking the maxim that Congress is presumed to be 

familiar with judicial precedent.  UBS Br. 26.  As the court explained, courts—

including the Supreme Court and this Court—regularly use the term “statute of 

limitations” to describe periods of repose, including specifically the three-year 

repose period in Section 13 of the Securities Act.  Thus, regardless of any 

supposed “fundamental differences” between repose periods and other limitations 

(UBS Br. 25 (emphasis omitted)), the same term, “statute of limitations,” covers 

both and does so specifically with respect to the securities law provisions at issue 

here.  Applying UBS’s own cited maxim, Congress can be presumed to have 

understood as much when it set “the applicable statute of limitations” in HERA 

and thus replaced the “statute of limitations” under the Securities Act, including its 

three-year repose period.  

UBS fails to address this overwhelming authority, and relies instead on two 

district court cases outside this jurisdiction.  UBS Br. 14.  Unlike the more recent 

Countrywide decision—in which, like the district court here, the district court held 

claims timely under HERA—neither of those cases involved HERA, but rather 

involved the Federal Credit Union Act (“FCUA”), 12 U.S.C. § 1787(b)(14), or the 

Financial Institutions Reform, Recovery, and Enforcement Act of 1989 

(“FIRREA”), 12 U.S.C. § 1821(d)(14).  Further, UBS’s cited authority has been 

discredited, including in Countrywide, Add.38-39, and recently in a decision in the 
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District of Kansas that reached conclusions under FCUA that are in accord with 

Judge Cote’s analysis under HERA, Nat’l Credit Union Admin. Bd. v. RBS 

Securities, Inc. (“NCUA Kansas”), No. 11-2340-RDR, 2012 WL 3028803, *16-19 

(D. Kan.), order certified for interlocutory appeal, 2012 WL 42105500 (D. Kan. 

Sept. 19, 2012).  Thus, every decision on the issue of timeliness under HERA 

rejects UBS’s position, and the most recent and persuasive authority evaluating 

analogous provisions is in accord.   

Finally, contrary to UBS’s argument, the district court correctly concluded 

that barring FHFA from pursuing claims like those here would defeat the very 

purpose of HERA, which is to afford FHFA sufficient time to investigate and 

assert claims that can help restore the GSEs to financial health.  UBS offers no 

basis for its assertion that this purpose “relates solely to statutes of limitations, not 

statutes of repose.”  UBS Br. 15.  And logic dictates otherwise:  as this litigation 

demonstrates, FHFA would be severely constrained in its ability to accomplish its 

mission, and to recover amounts for the benefit of the GSEs (and ultimately U.S. 

taxpayers), if, despite the HERA claims period, it remained subject to time bars of 

whatever type, whether limitations or repose.  Nor is UBS correct to cite 

Congress’s supposed intent in including a repose period in the Securities Act in 

1933; the issue here is what Congress intended when it enacted HERA in 2008.   
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2. UBS similarly errs in asserting that the HERA claims period is 

inapplicable because, “by its terms, it applies only to state—not federal—law 

claims.”  UBS Br. 16.  To the contrary, the HERA claims period governs “any 

action brought by the Agency as conservator.”  12 U.S.C. § 4617(b)(12)(A) 

(emphasis added).  UBS ignores this controlling language.  Moreover, the clauses 

referencing “State law” must be read together with the clauses referencing 6- and 

3-year claims periods and making no mention of state law, each of which is 

separated by the disjunctive “or.”  Id.  The district court was correct that UBS’s 

effort to limit the HERA claims period to state law claims “fails in the face of the 

statute’s plain language.”  SPA17.  

UBS is also mistaken in contending that the district court’s construction 

leads to “perverse result[s]” insofar as the HERA claims period, if applied to 

federal claims, would, in a small number of hypothetical situations, shorten the 

time for FHFA to bring suit.  UBS Br. 17.  It would be far more “perverse” if UBS 

were correct in its “unlikely assertion that a ‘federal statute applying to a federal 

agency only applies to state law claims,’” Countrywide, Add.43 (emphasis in 

original) (quotation marks and ellipsis omitted).  Under that construction, rather 

than having its time shortened for a small set of hypothetical claims, FHFA would 

lose the ability to investigate and assert critical claims that Congress authorized it 

to pursue, including claims it has pending in 16 actions before the district court.   
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Nor is UBS correct in asserting that the reference in the HERA claims period 

to “tort” and “contract” means that the HERA claims period does not apply to 

FHFA’s statutory claims.  UBS Br. 17.  Cherry-picking select words within HERA 

cannot overcome the statute’s express application of the claims period to “any 

action.”  For this reason, every court to have considered UBS’s argument has 

rejected it—including Countrywide in the HERA context and several courts 

interpreting similar provisions in FIRREA and FCUA. 

3.  UBS finally errs in arguing that FHFA is powerless to pursue this 

action because of a supposed constitutional defect in the appointment of its initial 

Director, Mr. Lockhart.  As the district court correctly recognized (SPA30-31), 

Congress is empowered to assign current officers new duties “germane” to their 

previous ones without running afoul of the Appointments Clause, U.S. Const. art. 

II, § 2, cl. 2.   Because Mr. Lockhart had been serving as Director of OFHEO, the 

GSEs’ previous regulator, Congress properly reassigned him as Director of FHFA.  

Even if this assignment were improper (it was not), UBS ignores the de facto 

officer doctrine, which provides that agency action at the direction of an officer 

whose appointment is later deemed deficient remains valid. 
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ARGUMENT 

I. HERA GOVERNS THE TIME IN WHICH FHFA IS AUTHORIZED 
TO BRING SUIT 

UBS argues (UBS Br. 20-21) that the three-year repose period under Section 

13 of the Securities Act, 15 U.S.C. § 77m, and the three- and two-year repose 

periods under the D.C. and Virginia Blue Sky laws, respectively, D.C. Code § 31-

5606.05(f)(1) and Va. Code Ann. § 13.1-522(D), expired before FHFA brought 

suit on July 27, 2011, and that this action is therefore time-barred.  As the district 

court correctly ruled, however, the timeliness of this action is not governed by the 

Securities Act or state law; it is governed by HERA, which provides as follows: 

(A) In general 
Notwithstanding any provision of any contract, the applicable 
statute of limitations with regard to any action brought by the 
Agency as conservator or receiver shall be— 
(i)  in the case of any contract claim, the longer of— 

(I)  the 6-year period beginning on the date on which 
the claim accrues; or 

(II)  the period applicable under State law; and 
(ii)  in the case of any tort claim, the longer of— 

(I)  the 3-year period beginning on the date on which 
the claim accrues; or 

(II)  the period applicable under State law. 
(B) Determination of the date on which a claim accrues 
 For purposes of subparagraph (A), the date on which the statute 

of limitations begins to run on any claim described in such 
subparagraph shall be the later of— 
(i)  the date of the appointment of the Agency as conservator 

or receiver; or 
(ii) the date on which the cause of action accrues. 
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12 U.S.C. § 4617(b)(12).  Thus, HERA affords FHFA at least three years from its 

appointment as Conservator on September 6, 2008, to file suit on any claim still 

live on that date.  Id.; see also UMLIC-Nine Corp. v. Lipan Springs Dev. Corp., 

168 F.3d 1173, 1177 (10th Cir. 1999) (addressing nearly identical provision in 

FIRREA, 12 U.S.C. § 1821(d)(14), and holding that claims open as of the Federal 

Deposit Insurance Corporation’s (“FDIC”) appointment as conservator remain 

open throughout the FIRREA claims period); Resolution Trust Corp. (“RTC”) v. 

Artley, 28 F.3d 1099, 1101 (11th Cir. 1994) (same); FDIC v. Dawson, 4 F.3d 1303, 

1307 (5th Cir. 1993) (same); FDIC v. McSweeney, 976 F.2d 532, 536 (9th Cir. 

1992) (same).4   

It is undisputed in this appeal that all claims were timely as of September 6, 

2008, when FHFA became Conservator.  UBS concedes that “the statute of repose 

under Section 13 had not expired for any of the Certificates” as of that date.  UBS 

Br. 39 n.13; see also JA41 (¶2) (noting that the Certificates at issue were purchased 

“[b]etween September 28, 2005 and August 30, 2007”).  And UBS does not argue 

                                           
4   As set forth in Part II.B, infra, to determine whether a statutory claim is 
governed by the three- or six-year period, courts assess whether the complaint’s 
allegations sound more in contract or in tort.  See, e.g., FDIC v. Zibolis, 856 F. 
Supp. 57, 61 (D.N.H. 1994) (applying FIRREA: “The fact that a claim cannot 
easily be defined as a contract or a tort claim does not make the federal statute of 
limitations inapplicable….  [F]or statute of limitations purposes … claim is 
necessarily considered to sound in either contract or in tort”).  In its May 4 Order, 
the district court concluded that FHFA’s Securities Act claims sound in tort, and 
that the three-year period therefore applies.  SPA9.   
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that the one-year limitations period under Section 13 or the state Blue Sky laws 

had run as of September 6, 2008.  See JP Morgan Chase Bank v. Altos Hornos de 

Mexico, S.A. de C.V., 412 F.3d 418, 428 (2d Cir. 2005) (“arguments not made in an 

appellant’s opening brief are waived even if the appellant pursued those arguments 

in the district court or raised them in a reply brief”).  Thus, all of the GSEs’ claims 

were live when FHFA became Conservator, and FHFA timely filed this action, on 

July 27, 2011, within the three-year HERA claims period.  See 12 U.S.C. 

§ 4617(b)(12)(A)(ii)(I), (B)(i). 

UBS seeks to avoid this conclusion with a series of arguments that defy 

HERA’s plain text and clear purpose.  These arguments should be rejected for the 

reasons set forth below.  

A. The District Court Correctly Interpreted HERA According To Its 
Plain Language 

Analysis of the HERA claims period “begin[s] ‘where all such inquiries 

must begin:  with the language of the statute itself.’”  Caraco Pharm. Labs., Ltd. v. 

Novo Nordisk A/S, 132 S. Ct. 1670, 1680 (2012) (quoting United States v. Ron Pair 

Enters., Inc., 489 U.S. 235, 241 (1989)).  That language, moreover, “can best be 

understood by looking to the statutory scheme as a whole and placing the particular 

provision within the context of that statute.”  Pettus v. Morgenthau, 554 F.3d 293, 

297 (2d Cir. 2009) (quoting Saks v. Franklin Covey Co., 316 F.3d 337, 345 (2d 

Cir. 2003)).  HERA vests FHFA, as Conservator, with a range of powers in service 
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of its mission to “put the [GSEs] in a sound and solvent condition,” 12 U.S.C. 

§ 4617(b)(2)(D)(i), including the authority to “collect all obligations and money 

due the” GSEs in order to “preserve and conserve the[ir] assets,” id. 

§ 4617(b)(2)(B)(ii), (iv).  Within that framework, HERA includes a “general” 

provision setting “the applicable statute of limitations” for “any action” brought 

by FHFA as Conservator.  Id. § 4617(b)(12)(A) (emphases added).  As the district 

court correctly observed, moreover, it is “the frequent practice by Congress” to 

“us[e] the term [‘statute of limitations’] to encompass all forms of time limitation.”  

SPA79-80.  Thus, the most “natural reading” of the HERA claims period is that it 

“prescribes comprehensive time limitations for ‘any action’” by FHFA, and 

thereby replaces time restrictions that would otherwise apply, including repose 

periods.  SPA16; see also Countrywide, Add.35 (“Since recent Congressional 

enactments and legal decisions include the concept of repose within the term 

‘statute of limitation,’ the Court rejects Countrywide’s proposition that HERA 

applies only to statutes of limitation”).     

1. Congress And The Courts Routinely Use The Term 
“Limitations” To Encompass Or Replace Periods Of Repose 

UBS insists that the district court, despite its in-depth analysis of the relevant 

statutory language (SPA8-14), “[d]isregarded the [p]lain [t]ext of HERA.”  UBS 

Br. 22.  According to UBS (UBS Br. 22-23), the HERA claims period cannot be 

understood to replace periods of repose because it only sets the “statute of 
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limitations” for claims brought by FHFA.  But, contrary to UBS’s argument, the 

district court identified (SPA11-13) numerous statutory provisions and judicial 

decisions supporting the conclusion that the term “limitations” is routinely used to 

describe all restrictions on the time in which a plaintiff may bring suit, and is 

therefore broad enough to encompass, or, as in HERA, replace, periods of repose. 

The best illustration is perhaps Section 13 itself, the provision that sets the 

three-year repose period UBS seeks to apply here.  That provision is captioned 

“Limitation of actions” and nowhere uses the term “repose.”  15 U.S.C. § 77m.  

The district court correctly reasoned that HERA, in setting “the applicable statute 

of limitations” for “any action” by FHFA, used language broad enough to replace 

the “Limitation of actions” previously applicable under Section 13 of the 

Securities Act, including any repose component.  SPA8-11 (emphasis added).  

Contrary to UBS’s argument, Congress is free to replace a repose period with a 

new limitations period “without so much as a single mention of the term ‘statute of 

repose’” (UBS Br. 37), particularly where the repose period being replaced was 

created “without so much as a single mention of the term ‘statute of repose.’”5  

                                           
5   In an amicus brief, the Securities Industry and Financial Markets 

Association (“SIFMA”) similarly urges that the HERA claims period “clearly and 
unambiguously does not apply to statutes of repose because it does not even 
mention them.”  SIFMA Br. 8.  By this logic, Section 13 could not be understood 
to create a repose period because “it does not even mention [repose].”  Id.  But it is 
undisputed that Section 13 does include a repose provision, which demonstrates 
that UBS and amici’s logic fails.   
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A second powerful illustration is Congress’s enactment of a “statute of 

limitations” in the 2002 Sarbanes-Oxley Act (“SOX”) that replaced a period of 

repose in the securities context.  SPA11-12; see also Countrywide, Add.36.  Before 

SOX, securities fraud claims under Section 10(b) of the Securities Exchange Act of 

1934 and SEC Rule 10b-5 operated under a one-year/three-year structure similar to 

the limitations and repose periods in Section 13.  Lampf, Pleva, Lipkind, Prupis & 

Petigrow v. Gilbertson, 501 U.S. 350, 364 & n.9 (1991).  In Section 804 of SOX, 

entitled “Statute of limitations for securities fraud,” Pub. L. No. 107-204, § 804, 

116 Stat. 745, 801 (2002) (emphasis added) (codified at 28 U.S.C. § 1658(b)), 

Congress moved to a two-year/five-year scheme.  As this Court recognized, by 

enacting a provision it designated a “statute of limitations,” Congress “extend[ed] 

the effective date of the statute of repose from three years to five years.”  Stolz, 

355 F.3d at 104 (emphasis added); see also In re Exxon Mobil Corp. Sec. Litig., 

500 F.3d 189, 195 (3d Cir. 2007) (noting that SOX § 804 “extended the limitations 

periods for [certain] private rights of action” such that they “now have the benefit 

of a … five-year statute of repose”) (quotation marks and brackets omitted).  

UBS seeks to avoid the significance of the term “limitations” in SOX and 

Section 13 by arguing that statutory headings do not “take the place” of analyzing 

the underlying text.  UBS Br. 31 n.8 (quotation marks omitted).  This effort is 

unavailing.  As a threshold matter, it is settled that “statutory titles and section 
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headings ‘are tools available for the resolution of a doubt about the meaning of a 

statute.’”  Fla. Dep’t of Revenue v. Picadilly Cafeterias Inc., 554 U.S. 33, 47 

(2008) (quoting Porter v. Nussle, 534 U.S. 516, 528 (2002)).  But more important, 

UBS’s argument “misunderstand[s] the task before the Court.”  Countrywide, 

Add.37.  FHFA is not looking to the heading of Section 13 or SOX to interpret the 

text of either provision.  All parties agree these provisions set both limitations and 

repose periods.  The headings Congress assigned to those provisions simply 

demonstrate its understanding that the term “limitations,” in the very securities law 

context at issue here, encompasses periods of repose.6  

“The United States Code is littered with statutory provisions” in which 

Congress created repose periods using terms like “limitations” or “statute of 

limitations.”  Countrywide, Add.36.  There are numerous examples in addition to 

Section 13 and SOX.  See, e.g., Talley v. U.S. Dep’t of Agric., 595 F.3d 754, 760 

(7th Cir.) (Easterbrook, J.) (noting that the Fair and Accurate Credit Transactions 

Act of 2003 (“FACTA”), in a provision entitled “Statute of Limitations,” Pub. L. 

                                           
6   In any event, UBS’s argument—that it is statutory text, not headings, that 

matter—ignores that Congress has also used the term “limitations” in text to 
encompass periods of repose.  For example, Congress does so in SOX, Pub. L. No. 
107-204, § 804(b) (setting the effective date for “[t]he limitations period provided 
by section 1658(b) of title 28”) (emphasis added), and in the General Aviation 
Revitalization Act (“GARA”), Pub. L. No. 103-298, § 2(a)(1), 108 Stat. 1552 
(1994) (setting a repose period by establishing “the applicable limitation period 
beginning on…”) (emphasis added). 
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No. 108-159, § 156, 117 Stat. 1952, 1968 (2003) (codified at 15 U.S.C. § 1681p), 

“imposes a limit of two years from the discovery of the violation, plus a statute of 

repose at five years”), vacated on other grounds, 2010 WL 5887796 (7th Cir. Oct. 

1, 2010); Lyon v. Agusta S.P.A., 252 F.3d 1078, 1084 (9th Cir. 2001) (noting that 

GARA, which sets out “Time limitations on civil actions against aircraft 

manufacturers,” Pub. L. No. 103-298, § 2(a)(1), contains “a classic statute of 

repose”); Jones v. Saxon Mortg., Inc., 537 F.3d 320, 326 (4th Cir. 1998) 

(construing 15 U.S.C. § 1635(f), entitled “Time limit for exercise of right,” as “a 

statute of repose and not a statute of limitation”).  This authority supports the 

district court’s conclusion that, when Congress creates “the applicable statute of 

limitations,” it is “prescrib[ing] comprehensive time limitations.”  SPA16. 

UBS ignores these statutes, and attempts to rely instead on a series of 

proposed bills, and a single uncodified public law, that include the term “repose.”  

UBS Br. 28-31.  According to UBS, these materials demonstrate that Congress was 

“well aware of the precise distinction between statutes of limitations and statutes of 

repose,” and that it can therefore be concluded that the HERA claims period was 

meant to replace only the former.  UBS Br. 30.  This argument fails for three 

reasons.  First, UBS’s reliance on proposed bills as authority ignores that proposed 
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law is not actual law.7  Second, UBS’s heavy reliance on proposed legislation 

highlights that Congress has never used the term “repose” in the United States 

Code (with a single exception unrelated to the timeliness of claims).  Countrywide, 

Add.40 (“an electronic search of the text of the United States Code as of January 

2009 … revealed a single, irrelevant use of the word ‘repose’” in which Congress 

used “the phrase ‘angle of repose,’ an engineering term”).  Instead, as explained 

above, Congress routinely uses the term “limitations” to establish all time 

restrictions on a party’s ability to bring suit.  Third, the issue here is not whether 

Congress is “aware” of the term “repose”; it is what Congress meant in HERA 

when it established “the applicable statute of limitations” for “any action” by 

FHFA as Conservator.  Given that Congress has routinely used the same or similar 

language to encompass and/or replace repose periods for other similar statutes, 

especially in the securities context, it is reasonable to conclude that it did the same 

thing in HERA.  

Moreover, the one statute that UBS identifies among provisions “analogous” 

to HERA (UBS Br. 28), supports the district court’s ruling.  In 1992, Congress 

passed an act “to provide additional time to negotiate settlement of a land dispute 

                                           
7   In a strained effort to justify its reliance on proposed legislation, UBS 

made the peculiar argument to the district court that FHFA had “manufacture[d] 
out of whole cloth a distinction between enacted and proposed bills.”  Dist. Ct. 
Dkt. No. 102, at 7 (cross-reference omitted). 
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in South Carolina” between citizens in certain South Carolina counties and the 

Catawba Indian Tribe, Pub. L. No. 102-339, 106 Stat. 869 (1992), an act that 

remains uncodified.  Even in this example, Congress tolled “any period of 

limitation or repose” for fourteen months, under the heading “STATUTE OF 

LIMITATION.”  Pub. L. No. 102-339, § 3.  In other words, in the one instance in 

which Congress used the term “repose” in the timeliness context, it did so within 

the category “statute of limitations.” 

UBS also invokes (UBS Br. 26-28) the maxim that Congress is presumed to 

be familiar with judicial precedent, but that maxim undercuts its position.  This 

Court, like other courts, has used the term “limitations” to encompass repose 

periods, including by describing the repose period in Section 13 of the Securities 

Act as a “statute of limitations.”  E.g., In re WorldCom Sec. Litig., 496 F.3d 245, 

250 (2d Cir. 2007) (describing “the Securities Act’s one- and three-year statutes of 

limitations”) (emphasis added); Finkel v. Stratton Corp., 962 F.2d 169, 172 (2d 

Cir. 1992) (“Section 13 of the ‘33 Act imposes a special, two-tiered statute of 

limitations onto § 12(2) claims.”) (emphasis added).8  The Supreme Court has done 

                                           
8   This Court has used the same terminology for a similar Securities 

Exchange Act provision.  See, e.g., Domenikos v. Roth, 288 Fed. App’x 718, 719 
(2d Cir. 2008) (summary order) (discussing “the five-year statute of limitations 
established by the Sarbanes-Oxley Act”) (emphasis added); Axel Johnson Inc. v. 
Arthur Andersen & Co., 6 F.3d 78, 80 (2d Cir. 1993) (“On June 20, 1991, in 
Lampf, the Supreme Court also adopted a uniform federal one-year/three-year 
statute of limitations for § 10(b)/Rule 10b-5 claims.”) (emphasis added). 
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so as well, characterizing both the two-year discovery provision and the five-year 

repose period in SOX as “[t]he applicable statute of limitations.”  Merck & Co., 

Inc. v. Reynolds, 130 S. Ct. 1784, 1790 (2010) (citing 28 U.S.C. § 1658(b)) 

(emphasis added); see also McCann v. Hy-Vee, Inc., 663 F.3d 926, 932 (7th Cir. 

2011) (Posner, J.) (noting that Merck used the term “statute of limitations” “as a 

generic label for statutes that impose deadlines for filing suit”); Guaranty Trust Co. 

v. United States, 304 U.S. 126, 136 (1938) (“the statute of limitations is a statute of 

repose”).  In addition, numerous courts within the Southern District of New York, 

“well versed in the law of securities, have likewise used the term ‘statute of 

limitations’ to invoke the three-year repose period on which defendants rely here.”  

SPA12 (collecting cases).  As the court in Countrywide concluded, “[i]f federal 

judges use the terms interchangeably,” it is reasonable to presume that “Congress 

would as well.”  Countrywide, Add.38; see also Alexander v. Beech Aircraft Corp., 

952 F.2d 1215, 1218 n.2 (10th Cir. 1991) (“Although the statute is titled as a 

‘Statute of limitations,’ we refer to it as a statute of repose.”). 

In sum, UBS’s interpretation of the HERA claims period cannot be 

sustained.  It is contradicted by numerous examples in which Congress and courts 

(including UBS’s own authority) have used the term “limitations” to describe all 

restrictions on a party’s time to bring suit, including periods of repose.  E.g., 

Caviness v. Derand Res. Corp., 983 F.2d 1295, 1300 n.7 (4th Cir. 1993) (“a statute 
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of repose is a subspecies” of “statutes of limitations”) (cited in UBS Br. 21, 39).  

As the district court correctly concluded, when Congress set “the applicable statute 

of limitations” for FHFA, it “prescribe[d] comprehensive time limitations for ‘any 

action’ that the Agency might bring as conservator, including claims to which a 

statute of repose generally attaches.”  SPA15-16 (emphases in original).  HERA 

thus displaced any otherwise applicable repose periods under the Securities Act or 

state Blue Sky laws, and this action is timely. 

2. UBS Relies On Distinctions Between Limitations And 
Repose Periods That Are Not Disputed And Not Relevant  

Rather than address the extensive authority discussed above or cited in the 

May 4 Order, UBS suggests that the district court “ignor[ed]” the “fundamental 

difference” between limitations periods and periods of repose.  UBS Br. 23 

(emphasis omitted).  But, as the district court made clear, the conceptual 

differences between repose periods and other time limitations, which are not in 

dispute, cannot change the fact that the term “limitations” is regularly used, 

including in the specific securities law context at issue here, “to encompass both 

types of timeliness provision.”  SPA11; see also SPA76.9  

                                           
9   Countrywide made a similar point while distinguishing an earlier decision 

that UBS relies on here.  As the district court there explained, “[w]hile it is true 
that ‘there was an important distinction between statutes of limitations and statutes 
of repose in the nation’s securities legislation by 1989,’ a wealth of sources 
including Congress itself continued to use the terms interchangeably, even if the 
concepts were distinct through 2007.”  Countrywide, Add.39 (citation omitted). 
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UBS’s unnecessary primer on the differences between “substantive” statutes 

of repose and “procedural” statutes of limitations (UBS Br. 23-25) thus misses the 

point.  Even in the leading cases UBS cites for the proposition that repose and 

limitations periods function differently, the courts have used the term “statute of 

limitations” to encompass both.  See, e.g., Lampf, 501 U.S. at 362 (differentiating 

repose periods from limitations periods, while also using the term “statute of 

limitations” to describe “the 1-and-3-year structure … in the 1933 and 1934 

Acts”); NCUA Kansas, 2012 WL 3028803, at *16 (“The [Lampf] Court in one 

paragraph refers to the ‘3–year period of repose’ in § 9(e) of the 1934 Act and § 13 

of the 1933 Act and in the next paragraph refers to the 1- and 3-year structure in 

those sections as the ‘more appropriate statute of limitations’ for a § 10(b) claim.”).  

As set forth above, moreover, Congress routinely uses the term “limitations” to 

create or, in the case of SOX, replace periods of repose.  See Part I.A.1, supra.  

Thus, whatever the “fundamental differences” between repose periods and other 

limitations (UBS Br. 23-26), the district court was correct that the same 

“limitations” terminology covers both.  SPA11.  

UBS is similarly mistaken in arguing that the HERA claims period “only 

makes sense” if it excludes repose periods because HERA “references ‘the date on 

which the claim accrues,’” a concept associated with limitations periods.  UBS. Br. 

25.  UBS’s reliance on the term “accrual” misapprehends the larger structure and 
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surrounding terms of HERA.  The fact that the start date for the HERA claims 

period is triggered by “accrual” does not negate that the provision, in setting “the 

applicable statute of limitations” for “any action” by FHFA, is expressly designed 

as a “comprehensive” timeliness provision (SPA16) that replaces whatever form of 

limitations provision would otherwise apply, including any period of repose.  In 

addition, the two courts that have considered UBS’s “accrual” argument have 

rejected it, emphasizing the multiple reasons to conclude, as Judge Cote did, that 

HERA sets the time in which FHFA is authorized to bring suit.  Countrywide, 

Add.38; see also NCUA Kansas, 2012 WL 3028803, at *17 (rejecting argument 

that identical “accrual” language in the FCUA, 12 U.S.C. § 1787(b)(14), means 

agency plaintiff remains subject to repose period under Section 13 of the Securities 

Act).  Nor does the decision in McCann (cited in UBS Br. 24-25) assist UBS, for 

that decision rejected reliance on the concept of accrual to define a statute of 

limitations, noting that “legislation is not noted for consistent terminology.”  663 

F.3d at 932.  Likewise, the repose period in Mid State Horticultural Co. v. 

Pennsylvania R.R. Co., 320 U.S. 356 (1943) (cited in UBS Br. 19), was established 

by statutory language requiring that claims be filed “within three years from the 

time the cause of action accrues,” id. at 357 n.1 (emphasis added).10  Regardless of 

                                           
10   UBS criticizes the district court for “not address[ing] in the May 4 

Order” the “accrual” argument.  UBS Br. 26.  The reason is simple:  UBS did not 
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any prior statute, HERA resets the time clock for FHFA, as Conservator, to bring 

claims that were in existence on the date it was appointed. 

3. UBS’s Remaining Authorities Have Been Discredited Or 
Are Irrelevant To HERA 

Contrary to UBS’s assertion that “[n]umerous [c]ourts” have adopted its 

statutory construction (UBS Br. 33-35), the only courts to have considered whether 

the HERA claims period displaces repose periods under the Securities Act and 

state Blue Sky laws—namely, the district court below and the Central District of 

California in Countrywide—agree that it does.  SPA1-16; Countrywide, Add.35-

42.  The “numerous courts” UBS refers to consist of two district courts that 

analyzed statutes other than HERA, namely, FCUA and FIRREA, which employ 

similar claims period language.  UBS Br. 33-34 (citing Nat’l Credit Union Admin. 

Bd. (“NCUA”) v. RBS Secs., Inc., No. CV 11-5887-GW(JEMx) (C.D. Cal.) (ECF 

Nos. 108, 126), and NCUA v. Goldman Sachs & Co., CV 11-6521-GW(JEMx) 

(C.D. Cal.) (ECF Nos. 88, 119) (together, “NCUA California”) (FCUA, see 

Add.23); and RTC v. Olson, 768 F. Supp. 283 (D. Ariz. 1991) (FIRREA, see 

Add.24)).  The limitations analysis in those cases is unpersuasive and has been 

                                                                                                                                        
raise this argument in its motion to dismiss.  See Dist. Ct. Dkt. No. 52 (S.D.N.Y. 
Jan. 20, 2012). 
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expressly rejected in other decisions correctly in accord with the district court 

decision below.11    

Specifically, in NCUA Kansas, 2012 WL 3028803, the district court adopted 

an analysis of the claims period in FCUA parallel to the district court’s analysis of 

the HERA claims period here.  The court considered FCUA, 12 U.S.C. 

§ 1787(b)(14), the same statute considered in NCUA California.  The Kansas court 

ruled that this provision, which sets “the applicable statute of limitations” for “any 

action” by the NCUA, replaces otherwise applicable periods of repose, and 

therefore denied a motion to dismiss Securities Act claims under Section 13.  2012 

WL 3028803, at *16, *19.  Like the district court analyzing HERA below, the 

court in NCUA Kansas cited numerous statutes and decisions in which Congress 

and the courts have used the term “limitations” to encompass repose.  Id. at *16-

                                           
11   UBS misleadingly asserts that the district court’s “May 4 Order did not 

address these squarely apposite decisions” (UBS Br. 35).  The district court 
addressed both decisions in its subsequent order certifying this appeal.  SPA78-80.  
As the district court observed, the court in NCUA California offers “little 
explanation” for its rulings, and was simply incorrect in its apparent conclusion 
that the term “limitations” is not used to encompass periods of repose.  SPA79-80.  
As for Olson, multiple courts have found its reasoning “unpersuasive for several 
reasons,” Stonehedge/Fasa-Tex. JDC v. Miller, 1997 WL 119899, at *2 (5th Cir. 
Mar. 10, 1997), if not “legally unsound,” In re Boesky Sec. Litig., 882 F. Supp. 
1371, 1380-81 (S.D.N.Y. 1995) (Pollack, J.); see also Countrywide, Add.39 
(noting that Olson, “which refused to apply the extender statute to statutes of 
repose, completely ignores … the context for Congressional use of the term 
‘statute of limitations,’ rather than the mere fact that the concepts of repose and 
limitations are distinct”).    
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17.  The court also emphasized Congress’s “general purpose” in enacting FCUA, 

similar to its purpose in HERA, of “increas[ing] the opportunity of plaintiff to 

bring actions to recover money on behalf of the government.”  Id. at *18.  The 

court ruled that it was “consistent with the purpose of [FCUA] … and the language 

used in § 13 (which refers to limitations periods, not repose) that the extender 

statute extend both time limitations stated in § 13, instead of just one.”  Id. at *17.   

The court similarly declined to apply the reasoning of Olson under FIRREA to the 

FCUA context, “[b]ecause [Olson] did not discuss and may not have considered 

whether Congress intended the extender statute to apply to statutes of repose.”  Id. 

at *18.12  

UBS further seeks support from an amicus brief submitted by the United 

States in an inapposite statutory context.  UBS Br. 31-33.  Specifically, in 

Waldburger v. CTS Corp., No. 12-1290 (ECF. No. 20) (4th Cir. Aug. 16, 2012), 

the United States argued that a 1986 amendment to CERCLA preempting the 

accrual date of certain “State statutes of limitations” does not apply to statutes of 

repose.  The Waldburger amicus brief construes 42 U.S.C. § 9658, which, unlike 

                                           
12   UBS also cites (UBS Br. 35) Burlington Northern & Santa Fe Railway 

Co. v. Poole Chemical Co., 419 F.3d 355 (5th Cir. 2005), which construes 42 
U.S.C. § 9658, but that decision does not address HERA or the statutory language 
at issue here.  Nor does it address the numerous authorities treating the terms 
“limitations” and “repose” interchangeably.  Further, a later Fifth Circuit decision, 
Barnes v. Koppers, Inc., 534 F.3d 357, 364 (5th Cir. 2008), found § 9658 to be 
ambiguous.  
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HERA, adjusts the “commencement date” for state limitations periods that 

continue to govern environmental tort claims rather than establishing a new and 

comprehensive timeliness provision that sets “the applicable statute of limitations” 

for “any action” by a specified government conservator vested, elsewhere in the 

same statute, with broad enforcement powers.  Also, unlike HERA, 42 U.S.C. § 

9658 reflects no special congressional purpose to establish a claims period to 

“ensure the solvency of” government instrumentalities whose “failure would have 

been catastrophic for the American economy” (SPA79).  The Waldburger amicus 

brief thus does not—and cannot—affect the conclusion that Congress established 

comprehensive time limitations in HERA for “any action” by FHFA to ensure 

sufficient time to fulfill its mission by instituting actions like this one.13 

B. The District Court Correctly Interpreted HERA In Light Of Its 
Structure And Purpose 

UBS never denies that the district court accurately described Congress’s 

purpose in enacting HERA (UBS Br. 38), and it is clear from HERA’s text and 

                                           
13   UBS’s reliance (UBS Br. 32-33) on a brief that the United States 

submitted to the Fourth Circuit in Anderson v. United States, No. 10-1597 (ECF 
No. 17) (4th Cir. Oct. 29 2010), is equally unavailing.  That brief addressed a state 
statute, Md. Code Ann. Cts. & Jud. Proc. 5-109, not HERA.  UBS fails to mention, 
moreover, that the Maryland Court of Appeals (in answering questions that the 
Fourth Circuit certified, see Anderson v. United States, 669 F.3d 161, 161 (4th Cir. 
2011)), rejected that for the purposes of the Maryland statute there was a 
distinction between statutes of limitations and statutes of repose, see Anderson v. 
United States, 46 A.3d 426, 441 (Md. 2012).  Anderson thus does not have any 
relevance to HERA. 
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structure that Congress intended FHFA to have adequate time to investigate and 

assert claims (SPA13-15).  See Dolan v. U.S. Postal Serv., 546 U.S. 481, 486 

(2006) (statutory interpretation “depends upon reading the whole statutory text, 

considering the purpose and context of the statute.”).  

Congress granted FHFA expansive powers in its capacity as Conservator, 

including powers of investigation, that would be severely undermined if the 

Conservator were required to start filing complaints as soon as it was appointed 

(or, as amici suggests, within three or six months), in order to prevent those claims 

under investigation from expiring.  As the district court recounted, the Senate 

passed HERA during a special weekend session as “emergency legislation aimed at 

addressing some of the most pressing problems of the housing crisis—chief among 

them, the questionable financial security of the GSEs.”  SPA14.  Congress acted on 

this urgent basis because of the importance of the GSEs to “the health of the 

Nation’s economy.”  12 U.S.C. § 4501(2).   Congress therefore created FHFA as 

“an independent agency of the Federal Government,” id. § 4511(a), empowering 

FHFA, as conservator or receiver, to issue subpoenas, id. § 4617(b)(2)(I), to take 

and administer testimony, id. § 4588, to “collect all obligations and money due” to 

the GSEs, and to “preserve and conserve the[ir] assets,” id. § 4617(b)(2)(B)(ii), 

(iv).  Congress likewise authorized FHFA as conservator to “take such action as 

may be—(i) necessary to put the [GSEs] in a sound and solvent condition,” id. 

Case: 12-3207     Document: 170     Page: 47      10/25/2012      757502      120



 

 36 

§ 4617(b)(2)(D), and to “take any action authorized by [HERA], which [FHFA] 

determines is in the best interests of the [GSEs] or [FHFA],” id. 

§  4617(b)(2)(J)(ii).     

This statutory framework supports the district court’s textual reading of 

HERA’s limitations clause, for it shows that Congress enacted the HERA claims 

period to afford FHFA “more time to decide whether and how to pursue any claims 

it inherited as the GSEs’ newly-appointed conservator.”  SPA14-15 (brackets 

omitted) (quoting In re Fed. Nat’l Mortg. Ass’n Sec., Deriv. ERISA Litig., 725 F. 

Supp. 2d 169, 177-78 (D.D.C. 2010), rev’d on other grounds sub nom. Kellmer v. 

Raines, 674 F.3d 848 (D.C. Cir. 2012)).  As the district court explained, “[r]eading 

HERA’s reference to ‘statute of limitations’ in the narrow fashion that defendants 

propose would undermine the congressional purpose of a statute whose overriding 

objective was to maximize the ability of FHFA to ‘put the [GSEs] in a sound and 

solvent condition.’”  SPA15 (quoting 12 U.S.C. § 4617(b)(2)(D)(i)).  This case 

illustrates the point:  Applying repose periods would have made it impossible for 

FHFA to conduct the investigation contemplated by HERA, and would now 

potentially jeopardize its statutory claims in 16 actions pending in the district court 

below, implicating tens of billions of dollars in RMBS claims—recoveries that 

Case: 12-3207     Document: 170     Page: 48      10/25/2012      757502      120



 

 37 

inure to the benefit of the taxpayer.14  The notion that Congress enacted the HERA 

claims period during an economic crisis, while leaving FHFA subject to preclusive 

time bars impeding its ability to investigate and then “collect all obligations and 

money due” the GSEs, 12 U.S.C. § 4617(b)(2)(B)(ii), violates canons of statutory 

construction rejecting “absurd or futile results,” Nixon v. Mo. Mun. League, 541 

U.S. 125, 138 (2004), for it would render the HERA claims period without any real 

power or purpose. 

UBS seeks to avoid (UBS Br. 36-38) the Congressional purpose behind 

HERA by focusing instead on the Congressional intent behind the repose period in 

the Securities Act.  This is misguided.  First, HERA applies to “a single, privileged 

plaintiff—FHFA” (SPA16 n.8), and UBS’s (and amici’s) suggestion that the 

purpose of the repose period in the Securities Act would be un-done by the district 

court’s ruling is therefore false.  The Securities Act, including its repose period, 

                                           
14   UBS warns that affirming the district court could have “broad 

consequences that could impact an untold number of defendants and potential 
defendants” (UBS Br. 40), pointing to actions in which other regulators have 
brought suit pursuant to statutes with limitations periods similar to the HERA 
claims period.  But UBS’s construction would have broad consequences by 
preventing those regulators from fulfilling their own statutory missions.  Wherever, 
as with HERA, an enabling statute is passed to promote recoveries, its limitation 
period should be read in accord with that purpose.  See, e.g., SMS Fin., Ltd. Liab. 
Co. v. ABCO Homes, Inc., 167 F.3d 235, 242 (5th Cir. 1999) (“The little amount of 
legislative history concerning [FIRREA, 12 U.S.C. § 1821(d)(14)] evidences 
Congress’ intent to broaden the FDIC’s powers.  Congress’ brief analysis in debate 
indicates it intended to extend the limitations period through this section.”). 
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remains in force with respect to all potential claims by plaintiffs other than the 

Conservator.  Second, the relevant inquiry here is what Congress intended when it 

enacted HERA in 2008, not what it intended when it passed the Securities Act in 

1933.  And there is no basis to conclude that Congress, when it created the HERA 

claims period to provide FHFA time to assert claims to ensure the continued 

operations of the GSEs, was concerned with giving defendant banks “peace of 

mind” or “diminish[ing] [their] fear.”  UBS Br. 15, 40.  Nor does the district 

court’s ruling deprive potential defendants of “peace of mind,” for HERA 

“assign[s] a fixed limitations period of three or six years” to nearly all claims (UBS 

Br. 46).    

UBS is also incorrect to suggest that the district court’s construction of the 

HERA claims period amounts to an improper “implicit repeal” of Section 13 of the 

Securities Act.  UBS Br. 41.  “An implied repeal will only be found where 

provisions in two statutes are in ‘irreconcilable conflict,’ or where the latter Act 

covers the whole subject of the earlier one and ‘is clearly intended as a 

substitute.’”  Nat’l Ass’n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 

663 (2007) (quoting Branch v. Smith, 538 U.S. 254, 273 (2003)).  Neither situation 

applies.  As the district court noted (SPA16 n.8), HERA does not “cover the whole 

subject of” Section 13, but rather sets a new period for one plaintiff, FHFA, to 

commence lawsuits for claims that have legally passed from the GSEs to FHFA.  
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See Countrywide, Add.41-42 (“The limited nature of Congress’ action … makes 

clear that HERA was not a repeal of any statute.  HERA simply created a new set 

of rules for FHFA alone.”).  Nor does HERA “irreconcilabl[y] conflict” with 

Section 13; rather HERA presupposes the validity of Section 13 (and any other 

time restriction HERA affects), and sets new periods provided those underlying 

periods are still open as of the date of conservatorship, as they were here.  “It is 

indisputable that, if supported by a rational legislative purpose, Congress can 

lengthen or wholly abolish a statute of limitation for a cause of action.”  Treiber v. 

Katz, 796 F. Supp. 1054, 1059 (E.D. Mich. 1992) (collecting authorities); see also 

Underwood Cotton Co. v. Hyundai Merchant Marine (Am.), Inc., 288 F.3d 405, 

409 n.7 (9th Cir. 2002).  

C. Any Ambiguity Should Be Resolved In FHFA’s Favor 

If there were any doubt (and there is not) that the HERA claims period 

governs the time in which FHFA is empowered to bring suit, the scope of the 

HERA claims period should be resolved in FHFA’s favor under the longstanding 

canon that “[s]tatutes of limitation sought to be applied to bar rights of the 

Government[] must receive a strict construction in favor of the Government.”  

Badaracco v. C.I.R., 464 U.S. 386, 391 (1984); see also BP Am. Prod. Co. v. 

Burton, 549 U.S. 84, 95 (2006) (same).  “A corollary of this rule is that when the 

sovereign elects to subject itself to a statute of limitations, the sovereign is given 
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the benefit of the doubt if the scope of the statute is ambiguous.”  Id. at 96; see also 

FDIC v. Former Officers & Dirs. of Metro. Bank, 884 F.2d 1304, 1309 (9th Cir. 

1989) (“To the extent that a statute is ambiguous in assigning a limitations period 

for a claim, we will interpret it in a light most favorable to the government.”).  

Thus, as “an independent agency of the federal government,” 12 U.S.C. § 4511(a), 

FHFA is entitled to the “benefit of [any] doubt,” and the HERA claims period 

should be construed in its favor.   

This canon applies where FHFA acts, as here, as a conservator or receiver.  

Multiple courts have construed statutes of limitations in favor of federal agencies 

acting in those capacities.  E.g., Former Officers & Dirs. of Metro. Bank, 884 F.2d 

at 1309 (finding it “particularly appropriate” to construe a limitations period in 

favor of the FDIC as receiver); Countrywide, Add.41 (“FHFA is a federal agency 

even when acting as conservator or receiver, which means that … ambiguous 

statutes of limitation are to be interpreted in its favor”); NCUA Kansas, 2012 WL 

3028803, at *17 (“This maxim supports the application of [12 U.S.C. 

§ 1787(b)(14)] to the repose period in § 13” of the Securities Act.).  Application of 

the canon is especially apt where, as here, an agency acts pursuant to a statute 

whose purpose is to ensure “the continued ability of the [GSEs] to accomplish their 

public missions,” and thus to ensure “the health of the Nation’s economy.”  12 

U.S.C. § 4501(2); see also Countrywide, Add.42 n.10 (“Legislation enacted to 
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alleviate grave conditions which result from economic disaster and public calamity 

deserves a generous interpretation so its remedial purposes may be 

accomplished.”) (quoting Norman J. Singer & J.D. Shambie Singer, Emergency 

Legislation, 3A Sutherland Statutory Construction § 73:6 (7th ed. 2011)).15   

For all these reasons, HERA’s limitations period governs this action. 

II. HERA APPLIES TO ALL CLAIMS BY FHFA 

UBS is no more correct in arguing (UBS Br. 41-49) that the HERA claims 

period does not apply to federal or statutory claims.  As the district court correctly 

ruled (SPA16-17), this construction is implausible and contradicts the statutory 

language. 

                                           
15   UBS errs in invoking (UBS Br. 47) the Supreme Court’s decision in 

O’Melveny & Myers v. FDIC, 512 U.S. 79 (1994).  In that case, the Supreme Court 
declined “[t]o create … ‘federal common-law’ exceptions” to FIRREA, reasoning 
that the government receiver held the same rights and defenses as the private entity 
in receivership “except where some provision in the extensive framework of 
[FIRREA] provides otherwise.”  Id. at 87 (citing, inter alia, FIRREA’s claims 
period, 12 U.S.C. § 1821(d)(14), as a “special federal rule[] of decision”).  Here, 
O’Melveny does not apply because there is such a provision, 12 U.S.C. 
§ 4617(b)(12).  Thus, the district court interpreted a statute and did not extend to 
FHFA any “federal common law” rights.  Moreover, for purposes of statutory 
interpretation, FHFA is not simply a “private” party, as two other courts 
overseeing actions by FHFA have found.  See FHFA v. Royal Bank of Scot. Grp. 
PLC, 2012 WL 3580522, at *4 (D. Conn. Aug. 17, 2012) (“the fact that a federal 
agency has stepped into the shoes of a person who would be a private plaintiff does 
not convert the federal agency into a private plaintiff”); Countrywide, Add.41 
(“FHFA is a federal agency even when acting as conservator”); cf. SPA83-84 
(giving deference to the views of FHFA, “a public agency charged by Congress,” 
that a stay of proceedings pending appeal would not benefit the public). 
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A. HERA Applies To FHFA’s Federal Claims 

According to UBS, the HERA claims period, “on its face, applies only to 

state—and not federal—law claims.”  UBS Br. 41. The district court properly 

rejected this assertion (SPA17), as did the court in Countrywide, because the 

HERA claims period expressly governs “any action,” 12 U.S.C. § 4617(b)(12)(A).  

See Countrywide, Add.43 (rejecting the “unlikely assertion that a ‘federal statute 

applying to a federal agency … only applies to state law claims’”).  As the 

Supreme Court has explained, the term “any,” “[r]ead naturally,” has “an 

expansive meaning, that is, ‘one or some indiscriminately of whatever kind.’”  

United States v. Gonzales, 520 U.S. 1, 5 (1997) (quoting Webster’s Third New Int’l 

Dictionary 97 (1976)); see also Ali v. Fed. Bureau of Prisons, 552 U.S. 214, 219 

(2008) (same); Harrison v. PPG Indus., Inc., 446 U.S. 578, 589 (1980) (describing 

the term “any” as “expansive language”).  Congress thus set “the applicable statute 

of limitations” for “whatever kind” of action FHFA may bring. 

UBS argues this interpretation “ignores” portions of 12 U.S.C. 

§ 4617(b)(12)(A) that reference “the period applicable under State law.”  UBS Br. 

41-42 (quotation marks omitted).  But UBS disregards half of the relevant 

language.  HERA sets the “applicable statute of limitations” for “any action 

brought by [FHFA] as conservator” as “the longer of—(I) the 3-year period 

beginning on the date on which the claim accrues [defined elsewhere as the date of 
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conservatorship]; or (II) the period applicable under State law.”  12 U.S.C. 

§ 4617(b)(12)(A)(ii) (emphasis added).  Thus, in an action by FHFA asserting a 

federal claim, as here, the claims period begins under sub-clause (I) with FHFA’s 

appointment as conservator in September 2008, and continues for at least three 

years from that appointment.  Id.  UBS’s treatment of the reference to “State law” 

as a limitation on the scope of the HERA claims period is a “strained construction 

[that] would have [the Court] ignore the disjunctive ‘or.’”  Reiter v. Sonotone 

Corp., 442 U.S. 330, 338 (1979).   

Congress’s decision to exclude the phrase “State law” from one of the two 

disjunctive subsections, combined with Congress’s instructions that HERA applies 

to “any action brought by [FHFA] as conservator,” makes plain that HERA applies 

to federal claims.16  UBS’s reliance on other provisions in HERA referencing state 

and federal law is misplaced.  There was no need for Congress to refer specifically 

to federal claims in the HERA claims period, because it commanded that HERA 

apply to “any action brought by the Agency as conservator,” whether state or 

federal.  12 U.S.C. § 4617(b)(12)(A) (emphasis added).  In fact, when Congress 

uses the same “any action” language elsewhere in HERA, it never adds language 

                                           
16   UBS also suggests that HERA cannot apply to federal claims because it 

“does not say ‘the period under State law, if applicable.”  UBS Br. 42 (emphasis 
omitted).  But the Supreme Court has rejected this “could have been clearer” mode 
of analysis.  See Caraco Pharm. Labs., 132 S. Ct. at 1682 (“[T]he mere possibility 
of clearer phrasing cannot defeat the most natural reading of a statute.”). 
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addressed to whether such actions assert “state” or “federal” claims, nor would it 

have any reason to.  See, e.g., id. § 4617(b)(5)(F)(ii) (discussing “any action” 

without specifying if such action was brought under state or federal law); id. 

§ 4617(b)(8)(E)(ii) (same); id. § 4617(b)(11)(D)(i) (same). 

UBS also misses the mark in arguing (UBS Br. 44) that the HERA claims 

period should be limited to state causes of action because, in a different section of 

HERA, Congress elected to revive only state causes of action.  The opposite is true.  

The fact that HERA’s revival provision expressly applies only to “state causes of 

action,” 12 U.S.C. § 4617(b)(13), whereas the HERA provision actually at issue 

here includes no such limiting language, see id. § 4617(b)(12), only highlights that 

no such limitation applies.  See, e.g., Keene Corp. v. United States, 508 U.S. 200, 

208 (1993) (“Where Congress includes particular language in one section of a 

statute but omits it in another, it is generally presumed that Congress acts 

intentionally and purposely in the disparate inclusion or exclusion.”) (brackets and 

ellipsis omitted).   

UBS also fails to rebut the district court’s conclusion that applying the 

HERA claims period to state and federal claims alike will help further Congress’s 

goal of empowering FHFA to “collect all obligations and money due” to the GSEs 

and to “preserve and conserve the[ir] assets,” 12 U.S.C § 4617(b)(2)(B). See 

SPA17.  UBS asserts that federal securities “action[s] are not the type of claims 
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Congress sought to preserve through HERA’s extender statute.”  UBS Br. 46.  But 

HERA’s drafters, aware of the “recent turmoil in our financial markets,” drafted 

legislation to provide for the “creation of a strong, new regulator for the 

government-sponsored enterprises.”17  Given that the GSEs—by UBS’s own 

admission (UBS Br. 4)—purchased substantial RMBS, Securities Act claims are 

the quintessential type of claims that FHFA may bring to further its goal of 

“collect[ing] all obligations and money due” the GSEs, 12 U.S.C. 

§ 4617(b)(2)(B)(ii) (emphasis added). 

Finally, UBS argues that the district court’s analysis would lead to 

“perverse” results based on a small number of hypothetical claims for which 

FHFA’s time to bring suit would be reduced under the HERA claims period.  UBS 

Br. 45.18  The reality is that UBS’s construction would reduce or eliminate FHFA’s 

time to assert significant claims, including the claims here.  Such a result would be 

inconsistent with FHFA’s statutory mission of collecting amounts due the GSEs.  

                                           
17   Press Release, United States Senate Comm. on Banking, Housing, & 

Urban Affairs, Major Legislation To Strengthen Economy And Help Homeowners 
Nationwide Passes Senate 72-13 (July 28, 2008), http://banking.senate.gov/ 
public/index.cfm?FuseAction=Newsroom.PressReleases&ContentRecord_id=8eec
f856-fe5b-4a88-96f2-05cd3850f0c7&Region_id=&Issue_id=. 

18   In most instances, HERA would actually lengthen FHFA’s time to assert 
even these hypothetical claims.  UBS invokes (UBS Br. 45) provisions with a four-
year limitations period, but were any of these hypothetical claims to accrue before 
September 6, 2007 (i.e., more than one year before FHFA became Conservator), 
the HERA claims period would afford more than four years to assert claims. 
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The court in NCUA Kansas rejected the same “hypothetical claims” argument that 

UBS makes here:  “[I]t should be remembered that the apparent role of the 

extender statute is to permit plaintiff, operating in the capacity as a conservator, a 

practical but fixed amount of time to bring an action.  If this result varies in some 

instances from the limitations provisions governing most parties, it does not seem 

like a ‘perverse’ or ‘absurd’ result.”  2012 WL 3028803, at *15; see also SPA17.  

B. HERA Applies To FHFA’s Statutory Claims 

UBS next argues (UBS Br. 47-49) that the HERA claims period, because it 

uses the terms “contract” and “tort,” does not apply to statutory claims.  The 

district court was correct to reject this argument, which again ignores that the 

HERA claims period expressly governs “any action” by FHFA.  SPA17 n.9.19  The 

court in Countrywide reached the same conclusion: 

Countrywide cites HERA’s reference to “contract” and 
“tort” claims to assert that those are the only type of 
action extended. Statutory claims, which are neither, are 
not covered. This argument once again ignores the broad 
language that Congress used. The new period of 
limitation applies to “any action” brought by FHFA.  

Countrywide, Add.43; see also NCUA Kansas, 2012 WL 3028803, at *13 (“The 

term “any action” should be read to include statutory claims, not just the tort and 

contract claims mentioned later.”).  
                                           

19   UBS criticizes the district court for “dismiss[ing] this argument in a 
footnote” (UBS Br. 48), but omits to mention that it made this argument “in a 
footnote.”  SPA17 n.9.   
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Every court to have considered statutes with similar “contract” and “tort” 

terms has rejected the argument that UBS advances here.  See, e.g., Zibolis, 856 F. 

Supp. at 61 (“The fact that a [state statutory] fraudulent transfer claim cannot 

easily be defined as a contract or a tort claim does not make the federal statute of 

limitations [in 12 U.S.C. § 1821(d)(14)] inapplicable.  By its plain language, the 

statute of limitations … applies ‘to any action brought by the FDIC as receiver.’ 

Thus, for statute of limitations purposes, a fraudulent transfer claim is necessarily 

considered to sound either in contract or in tort.”); NCUA Kansas, 2012 WL 

3028803, at *14 (“[T]he introductory language of [12 U.S.C. § 1787(b)(14)] does 

not limit its scope to certain claims, rather it states that the statute relates to the 

limitations period for ‘actions’ brought by plaintiff.  Nor does the statute ever refer 

to ‘state tort claims’ or ‘state contract claims.’”); FDIC v. Wabick, 335 F.3d 620, 

624 (7th Cir. 2003) (treating unjust enrichment claim as “contract” claim for 

purposes of FIRREA’s limitations period).20   

                                           
20  See also Smith v. FDIC, 61 F.3d 1552, 1563 (11th Cir. 1995) (mortgage 

foreclosure claim under Florida common law constituted a “contract” claim for 
purposes of FIRREA’s limitations period); Joslin v. Grossman, 107 F. Supp. 2d 
150, 156-57 (D. Conn. 2000) (treating fraudulent transfer claim under Conn. Gen. 
Stat. § 52-552a et seq. as a “tort” claim for purposes of FIRREA’s limitations 
period); FDIC v. Hinch, 879 F. Supp. 1099, 1108-09 (N.D. Okla. 1995) (treating 
fraudulent transfer claim brought under federal statute as a “contract” claim for 
purposes of FIRREA’s limitations period); RTC v. Krantz, 757 F. Supp. 915, 920-
22 (N.D. Ill. 1991) (applying FIRREA’s equivalent language to state and federal 
statutory claims). 
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In sum, all of FHFA’s claims are timely, because the HERA claims period 

applies to each one.21 

III. FHFA HAS STANDING TO BRING THIS ACTION 

The district court determined that “FHFA has standing to bring this action,” 

and that any argument to the contrary is “meritless.”  SPA29-30.  That ruling was 

correct, and UBS provides no basis to disturb it. 

A. Mr. Lockhart’s Appointment As FHFA’s Director Was 
Constitutional 

UBS argues (UBS Br. 51-56) that the appointment of Mr. Lockhart as 

Director of FHFA, pursuant to HERA, violated the Appointments Clause, Art. II, 

§ 2, cl. 2, because he was “appointed” by Congress, rather than the President.  This 

is not correct:  Mr. Lockhart’s transition to “act for all purposes as, and with the 

full powers of, the Director” of FHFA under 12 U.S.C. § 4512(b)(5) was 

constitutional.  As the district court noted, the “well-established” rule is “that 

Congress may confer on validly appointed officers ‘additional duties, germane to 

the offices already held by them … without thereby rendering it necessary that the 

                                           
21   Were this Court to rule that the HERA claims period does not render all 

of FHFA’s claims timely, it should vacate and remand for further proceedings.  As 
the district court noted (SPA72), it did not reach additional arguments that FHFA 
raised in support of the timeliness of its claims, including the doctrines articulated 
in United States v. Summerlin, 310 U.S. 414 (1940), and in American Pipe & 
Construction Co. v. Utah, 414 U.S. 538 (1974), and the application of a tolling 
agreement between Fannie Mae and several UBS subsidiaries (JA1278-88).  Those 
issues should be considered in the first instance by the district court. 
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incumbent should be again nominated and appointed.’”  SPA30-31 (citing 

Shoemaker v. United States, 147 U.S. 282, 301 (1893); Weiss v. United States, 510 

U.S. 163, 171-75 (1994); Lo Duca v. United States, 93 F.3d 1100, 1110 (2d Cir. 

1996)).  Mr. Lockhart was nominated by the President on April 27, 2006, and 

confirmed by the Senate on June 15, 2006, to serve as Director of OFHEO.  This 

appointment was consistent with the Appointments Clause, and UBS does not 

dispute its validity (UBS Br. 51).  Moreover, as the district court correctly found, 

“the functions that HERA assigned to the Director of FHFA” were “germane to 

those [Mr.] Lockhart was already performing as Director of OFHEO,” pursuant to 

the Safety and Soundness Act (“SSA”), Pub. L. No. 102-550, § 1312 106 Stat. 

3672, 3941 (1992).  SPA31 (“HERA transferred the ‘functions, personnel, and 

property’ of OFHEO from the Department of Housing and Urban Development to 

the newly created FHFA which, like OFHEO, was tasked primarily with 

overseeing the operations of the GSEs.”); see also HERA, Pub. L. No. 110-289, 

§§ 1302-04. 

UBS contends that the “new duties” provided to the Acting Director of 

FHFA required Mr. Lockhart’s re-nomination because they were “considerable” 

and involved the Federal Home Loan Banks (“FHLBs”), which “OFHEO had not 

regulated.”  UBS Br. 55.  This is incorrect.  The test is whether added duties are 

germane, not whether they are considerable.  See Shoemaker, 147 U.S. at 301.  For 
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several reasons, the regulation of the FHLBs—which provide community credit 

and loans for home mortgages—were “germane” to the Director’s existing 

responsibilities, particularly given the expansive interpretation of germaneness that 

this Court and the Supreme Court have adopted.  See, e.g., Weiss, 510 U.S. at 174-

75 (concluding that all commissioned military officers possess duties germane to 

those of military judges); Lo Duca, 93 F.3d at 1110 n.11 (duties were “virtually 

identical” even though “[s]ome might question whether the task of hearing 

extradition complaints, which is a non-judicial task for the purposes of Article III, 

is nevertheless ‘germane’ to the traditionally judicial task of determining probable 

cause”) (emphasis omitted).22   

First, the regulatory goals to be pursued by the FHFA Director remained the 

same as the OFHEO Director—to “provid[e] housing in the United States,” 

“facilitate the financing of affordable housing for low- and moderate-income 

families,” and ensure “the health of the Nation’s economy.”  Compare SSA, Pub. 

                                           
22   UBS’s reliance on an OLC opinion concerning whether the former 

Inspector General of a different agency could transition to FHFA Inspector General 
is unavailing.  See Auth. of the Former Inspector Gen. of the Fed. Hous. Fin. 
Board (“FHFB”) to Act as Inspector Gen. for the FHFA, 33 Op. O.L.C., 2009 WL 
4325378 (Sept. 8, 2009).  HERA did not assign the Inspector General transitional 
duties (unlike the Director), id. at *6, and the conclusion that duties of a FHFB 
investigator would be considerably expanded with the addition of the GSEs does 
not equate to a finding that the duties of the regulator charged with overseeing the 
GSEs were materially expanded with the addition of the FHFBs.  Indeed, the OLC 
acknowledged the FHFA Director’s transitional authority.  Id. 
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L. No. 102-550, § 1302, with HERA, Pub. L. No. 110-289, § 1102.  The FHFA 

Director’s power to place the GSEs into conservatorship or receivership under 

HERA, 12 U.S.C. § 4617, is directly analogous—and thus germane—to the 

OFHEO Director’s power to place the GSEs into conservatorship, SSA, Pub. L. 

No. 102-550, §§ 1367, 1369.   

Second, HERA retained the basic architecture of OFHEO’s organic statute, 

including as to the duties of the Director, as it functioned as an amendment to the 

Safety and Soundness Act rather than an entirely new statute.  See HERA Pub. L. 

No. 110-289, §§ 1002(a), 1102.   

And, third, the addition of the FHLBs did not affect the qualifications for the 

FHFA Director, which remained the same as the OFHEO Director.  Compare SSA, 

Pub. L. No. 102-550, § 1312(a), with HERA, Pub. L. No. 110-289, § 1312(b)(1).   

UBS also misplaces reliance (UBS Br. 51-55) on Olympic Federal Saving & 

Loan Ass’n v. Dir., Office of Thrift Supervision (“Olympic”), 732 F. Supp. 1183 

(D.D.C. 1990).23  Olympic declared invalid the appointment of the head of the 

Office of Thrift Supervision (“OTS”) principally because Congress purported to 

                                           
23   Olympic is of questionable value.  The D.C. Circuit stayed the district 

court’s decision on the Government’s appeal, Olympic Fed. Sav. & Loan Ass’n v. 
Dir., OTS, 903 F.2d 837 (D.C. Cir. 1990) (per curiam), and later dismissed the 
appeal as moot, which should have resulted in vacatur of the district court’s 
decision, see, e.g., Arizonans for Official English v. Arizona, 520 U.S. 43, 71 
(1997).   
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legislatively select which of three co-equal heads of the predecessor agency would 

head the successor agency, effectively firing the other two.  See 732 F. Supp. at 

1186, 1193.  That designation was unconstitutional because it went “beyond 

simply changing the duties of an office and appointed a person to a new post.”  Id.  

In other words, the successor agency, on account of the removal of two heads of 

the prior agency, was headed in a fundamentally different manner than the 

predecessor agency, where the appointments process led to shared directorship 

among a committee of three.  Here, by contrast, Congress retained the identical 

director, who had already been vetted as head of OFHEO pursuant to the full 

appointments process, in a related position at a successor agency, and did so 

without altering the directorship by excluding persons from that post.  See HERA, 

Pub. L. No. 110-289, § 1303.  By Olympic’s own logic, HERA’s transitional 

provision was permissible under the Appointments Clause.24   

                                           
24   UBS seeks to avoid (UBS Br. 54) this distinction with the strained 

argument that Congress also chose among potential directors here insofar as it 
selected among various federal agencies in deciding which agency head would 
transition to FHFA.  It is fundamentally different for Congress to select among 
agencies, which it must do any time it exercises its authority under Shoemaker to 
assign a transitional director from one agency to another, than for Congress to alter 
the directorship of a particular agency, which is what the court rejected in 
Olympic.  Moreover, Shoemaker supplies the test for determining whether 
Congress selected an appropriate agency in transitioning the authority of its 
Director—namely, whether the new responsibilities are “germane” to the former 
responsibilities of that particular agency—which, as discussed in text, is a test 
Congress satisfied here. 
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Finally, even if UBS were correct that the appointment of Mr. Lockhart as 

FHFA Director was defective (and it was not), UBS would lack standing to 

challenge his determination to place the GSEs into conservatorship.  While at 

OFHEO, Mr. Lockhart had the authority to place both Fannie Mae and Freddie 

Mac into conservatorship.  See SSA, Pub. L. No. 102-550, §§ 1313(b)(4), 1367, 

1369.  Thus, UBS cannot show traceable constitutional injury from Mr. Lockhart’s 

exercise of the same conservatorship power at FHFA that he could have validly 

exercised at OFHEO.  See Valley Forge Christian Coll. v. Americans United for 

Separation of Church & State, Inc., 454 U.S. 464, 472 (1982) (for standing, the 

injury must be “a result of the putatively illegal conduct”); Olympic, 732 F. Supp. 

at 1188-89 (finding standing because no OTS Director had the preexisting right to 

enforce the FIRREA’s new “minimum capital requirements”). 

B. Mr. DeMarco Is Properly Serving As FHFA’s Acting Director 

UBS also contends that FHFA lacks authority to bring this action because 

the “current Acting Director [of FHFA], Edward DeMarco, was not validly 

appointed under HERA.”  UBS Br. 56.  As the United States has explained in 

another case, this argument is meritless.  See Stmt. of Interest on Behalf of the 

United States, at 1-21, Ohio Pub. Emps. Ret. Sys. v. FHFA, No. 1:11-cv-01543 

(RJL), ECF Doc. No. 33 (D.D.C. Mar. 29, 2012). 

The President’s August 2009 designation of Mr. DeMarco as Acting 
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Director met all the requirements of 12 U.S.C. § 4512(f), which provides for the 

designation of an acting officer in the event of the “death, resignation, sickness, or 

absence of the Director,” which is defined in HERA as “the Director of the Federal 

Housing Finance Agency,” id. § 4502(9).  There is no indication that Congress 

intended these provisions to exclude the transitional director (Mr. Lockhart), as 

Congress provided that the transitional director “shall act for all purposes as, and 

with the full powers of, the Director,” id. § 4512(b)(5) (emphasis added).  

UBS’s reliance (UBS Br. 56-57) on Olympic is again misplaced.  In 

Olympic, the Vacancies Act conditioned the designation of an acting director upon 

the death, resignation, sickness or absence of “an officer of a bureau of an 

Executive department.”  See 732 F. Supp. at 1194-95 (emphasis added).  The court 

construed “officer” to mean “constitutional officer,” and determined that, because 

the initial OTS director was not such an officer, the statute did not authorize 

appointment of a subsequent acting director.  Id.  HERA makes no reference to 

“officer” but instead refers to the “Director,” which as discussed is defined to 

include Lockhart, as FHFA’s transitional director.  

C. Even If There Were A Defect In The Appointment Of FHFA’s 
Director, The De Facto Officer Doctrine Validates FHFA’s 
Actions 

Mr. Lockhart’s decision to place the GSEs into conservatorship in 

September 2008 and Mr. DeMarco’s decision to bring this action in July 2011 are 
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in any event validated by the de facto officer doctrine, which confers “validity 

upon acts performed by a person acting under color of official title even though it 

is later discovered that the legality of that person’s appointment or election to 

office is deficient.”  Ryder v. United States, 515 U.S. 177, 180 (1995); see also 

Buckley v. Valeo, 424 U.S. 1, 142 (1976) (refusing to invalidate past acts by federal 

agency). 

“[T]he de facto officer doctrine extends beyond mere technical, 

administrative, or elective defects.”  Hamilton v. Roehrich, 628 F. Supp. 2d 1033, 

1059 (D. Minn. 2009).  Numerous courts have relied on the doctrine to reject 

challenges to actions taken by various Directors of OTS, despite potential 

constitutional problems with their appointments under FIRREA.  See, e.g., 

Franklin Sav. Ass’n v. Dir. of OTS, 740 F. Supp. 1535, 1542 (D. Kan. 1990) (de 

facto officer doctrine “protected” acts of OTS Director “from challenges on the 

ground of his unconstitutional appointment”), aff’d in relevant part, 934 F.2d 

1127, 1149-50 (10th Cir. 1991); OTS v. Paul, 985 F. Supp. 1465, 1475-76 (S.D. 

Fla. 1997) (even if OTS Director was not validly appointed, de facto officer 

doctrine validated his actions); Saratoga Sav. & Loan Ass’n v. Fiechter, 1994 WL 

744607, at *6-7 (N.D. Cal. Dec. 1, 1994) (same).25  Thus, even if this Court were 

                                           
25   In Nguyen v. United States, 539 U.S. 69, 79 (2003), the Supreme Court 

held that the de facto officer doctrine could not save a ruling by an improperly 
constituted appellate panel because the composition of the panel violated Article 
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to conclude that both Messrs. Lockhart’s and DeMarco’s designations were 

unconstitutional, it should hold that FHFA may still bring and maintain this action 

under the de facto officer doctrine. 

CONCLUSION 

The district court’s May 4 Order should be affirmed. 

 
DATED:  New York, New York Respectfully submitted, 
 October 25, 2012 
  QUINN EMANUEL URQUHART & 
   SULLIVAN, LLP 
 
 
  By: /s/ Kathleen M. Sullivan___________ 
   Kathleen M. Sullivan 
   Philippe Z. Selendy 
   Christine H. Chung 
   Adam M. Abensohn 
   William B. Adams 
  51 Madison Avenue, 22nd Floor 
  New York, New York 10010-1601 
  (212) 849-7000 
  Attorneys for Plaintiff-Appellee 
  Federal Housing Finance Agency 

                                                                                                                                        
III, and thus its ruling was not “an action which could have been taken, if properly 
pursued,” but was instead “one which could never have been taken at all.”  UBS 
does not dispute that placing the GSEs under FHFA’s conservatorship is not per se 
unconstitutional; because conservatorship was “an action which could have been 
taken, if properly pursued,” it remains protected by the de facto officer doctrine. 
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Appointments Clause, U.S. Const. art. II, § 2, cl. 2 

[The President] shall nominate, and by and with the Advice and Consent of 
the Senate, shall appoint Ambassadors, other public Ministers and Consuls, Judges 
of the supreme Court, and all other Officers of the United States, whose 
Appointments are not herein otherwise provided for, and which shall be 
established by Law: but the Congress may by Law vest the Appointment of such 
inferior Officers, as they think proper, in the President alone, in the Courts of Law, 
or in the Heads of Departments. 
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12 U.S.C. § 4501. Congressional Findings 

The Congress finds that-- 

(1) the Federal National Mortgage Association and the Federal Home Loan 
Mortgage Corporation (referred to in this section collectively as the “enterprises”), 
and the Federal Home Loan Banks (referred to in this section as the “Banks”), 
have important public missions that are reflected in the statutes and charter Acts 
establishing the Banks and the enterprises; 

 
(2) because the continued ability of the Federal National Mortgage Association and 
the Federal Home Loan Mortgage Corporation to accomplish their public missions 
is important to providing housing in the United States and the health of the 
Nation's economy, more effective Federal regulation is needed to reduce the risk 
of failure of the enterprises; 

 
(3) considering the current operating procedures of the Federal National Mortgage 
Association, the Federal Home Loan Mortgage Corporation, and the Federal 
Home Loan Banks, the enterprises and the Banks currently pose low financial 
risk of insolvency; 

 
(4) neither the enterprises nor the Banks, nor any securities or obligations 
issued by the enterprises or the Banks, are backed by the full faith and credit of 
the United States; 

 
(5) an entity regulating the Federal National Mortgage Association and the Federal 
Home Loan Mortgage Corporation should have sufficient autonomy from the 
enterprises and special interest groups; 

 
(6) an entity regulating such enterprises should have the authority to establish 
capital standards, require financial disclosure, prescribe adequate standards for 
books and records and other internal controls, conduct examinations when 
necessary, and enforce compliance with the standards and rules that it establishes; 

 
(7) the Federal National Mortgage Association and the Federal Home Loan 
Mortgage Corporation have an affirmative obligation to facilitate the financing of 
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affordable housing for low- and moderate-income families in a manner consistent 
with their overall public purposes, while maintaining a strong financial condition 
and a reasonable economic return; and 

 
(8) the Federal Home Loan Bank Act should be amended to emphasize that 
providing for financial safety and soundness of the Federal Home Loan Banks is 
the primary mission of the Federal Housing Finance Board. 
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12 U.S.C. § 4511. Establishment of the Federal Housing Finance Agency 

(a) Establishment 

There is established the Federal Housing Finance Agency, which shall be an 
independent agency of the Federal Government. 

(b) General supervisory and regulatory authority 

(1)  In general 

Each regulated entity shall, to the extent provided in this chapter, be subject 
to the supervision and regulation of the Agency. 

(2)  Authority over Fannie Mae, Freddie Mac, the Federal Home Loan 
Banks, and the Office of Finance 

The Director shall have general regulatory authority over each regulated 
entity and the Office of Finance, and shall exercise such general regulatory 
authority, including such duties and authorities set forth under section 4513 
of this title, to ensure that the purposes of this Act, the authorizing statutes, 
and any other applicable law are carried out. 

(c) Savings provision 

The authority of the Director to take actions under subchapters II and II of this 
chapter shall not in any way limit the general supervisory and regulatory authority 
granted to the Director under subsection (b). 
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12 U.S.C. § 4617. Authority Over Critically Undercapitalized Regulated 
Agencies 

(a) Appointment of the Agency as conservator or receiver 

(1)  In general 

Notwithstanding any other provision of Federal or State law, the Director 
may appoint the Agency as conservator or receiver for a regulated entity in 
the manner provided under paragraph (2) or (4). All references to the 
conservator or receiver under this section are references to the Agency 
acting as conservator or receiver. 

(2)  Discretionary appointment 

The Agency may, at the discretion of the Director, be appointed 
conservator or receiver for the purpose of re- organizing, rehabilitating, or 
winding up the affairs of a regulated entity. 

(3)  Grounds for discretionary appointment of conservator or receiver 

The grounds for appointing conservator or receiver for any regulated entity 
under paragraph (2) are as follows: 

(A)  Assets insufficient for obligations 

The assets of the regulated entity are less than the obligations of the 
regulated entity to its creditors and others. 

(B)  Substantial dissipation 

Substantial dissipation of assets or earnings due to-- 

(i) any violation of any provision of Federal or State law; or 

(ii) any unsafe or unsound practice. 

(C)  Unsafe or unsound condition 

An unsafe or unsound condition to transact business. 

(D)  Cease and desist orders 

Any willful violation of a cease and desist order that has become final. 
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(E)  Concealment 

Any concealment of the books, papers, records, or assets of the regulated 
entity, or any refusal to submit the books, papers, records, or affairs of 
the regulated entity, for inspection to any examiner or to any lawful 
agent of the Director. 

(F)  Inability to meet obligations 

The regulated entity is likely to be unable to pay its obligations or meet 
the demands of its creditors in the normal course of business. 

(G)  Losses 

The regulated entity has incurred or is likely to incur losses that will 
deplete all or substantially all of its capital, and there is no reasonable 
prospect for the regulated entity to become adequately capitalized (as 
defined in section 4614(a)(1) of this title). 

(H)  Violations of law 

Any violation of any law or regulation, or any unsafe or unsound 
practice or condition that is likely to-- 

(i) cause insolvency or substantial dissipation of assets or earnings; or 

(ii) weaken the condition of the regulated entity. (I) Consent 

The regulated entity, by resolution of its board of directors or its 
shareholders or members, consents to the appointment. 

(I)  Undercapitalization 

The regulated entity is undercapitalized or significantly undercapitalized 
(as defined in section 4614(a)(3) of this title), and-- 

(i) has no reasonable prospect of becoming adequately capitalized; 

(ii) fails to become adequately capitalized, as required by-- 

(I)  section 4615(a)(1) of this title with respect to a regulated 
entity; or 
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(II)  section 4616(a)(1) of this title with respect to a 
significantly undercapitalized regulated entity; 

(iii) fails to submit a capital restoration plan acceptable to the 
Agency within the time prescribed under section 4622 of this title; 
or 

(iv) materially fails to implement a capital restoration plan 
submitted and accepted under section 4622 of this title. 

(J)  Critical undercapitalization 

The regulated entity is critically undercapitalized, as defined in section 
4614(a)(4) of this title. 

(K)  Money laundering 

The Attorney General notifies the Director in writing that the regulated 
entity has been found guilty of a criminal offense under section 1956 or 
1957 of Title 18 or section 5322 or 5324 of Title 31. 

(4)  Mandatory receivership 

(A)  In general 

The Director shall appoint the Agency as receiver for a regulated entity 
if the Director determines, in writing, that-- 

(i) the assets of the regulated entity are, and during the preceding 60 
calendar days have been, less than the obligations of the regulated 
entity to its creditors and others; or 

(ii) the regulated entity is not, and during the preceding 60 calendar 
days has not been, generally paying the debts of the regulated entity 
(other than debts that are the subject of a bona fide dispute) as such 
debts become due. 

(B)  Periodic determination required for critically undercapitalized 
regulated entity 

If a regulated entity is critically undercapitalized, the Director shall 
make a determination, in writing, as to whether the regulated entity 
meets the criteria specified in clause (i) or (ii) of subparagraph (A)-- 
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(i) not later than 30 calendar days after the regulated entity initially 
becomes critically undercapitalized; and 

(ii) at least once during each succeeding 30-calendar day period.  

(C)  Determination not required if receivership already in place 

Subparagraph (B) does not apply with respect to a regulated entity in any 
period during which the Agency serves as receiver for the regulated 
entity. 

(D)  Receivership terminates conservatorship 

The appointment of the Agency as receiver of a regulated entity under 
this section shall immediately terminate any conservatorship established 
for the regulated entity under this chapter. 

(5)  Judicial review 

(A)  In general 

If the Agency is appointed conservator or receiver under this section, 
the regulated entity may, within 30 days of such appointment, bring an 
action in the United States district court for the judicial district in which 
the home office of such regulated entity is located, or in the United States 
District Court for the District of Columbia, for an order requiring the 
Agency to remove itself as conservator or receiver. 

(B)  Review 

Upon the filing of an action under subparagraph (A), the court shall, upon 
the merits, dismiss such action or direct the Agency to remove itself as 
such conservator or receiver. 

(6)  Directors not liable for acquiescing in appointment of conservator or 
receiver 

The members of the board of directors of a regulated entity shall not be 
liable to the shareholders or creditors of the regulated entity for acquiescing 
in or consenting in good faith to the appointment of the Agency as 
conservator or receiver for that regulated entity. 
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(7)  Agency not subject to any other Federal agency 

When acting as conservator or receiver, the Agency shall not be subject to 
the direction or supervision of any other agency of the Unite States or any 
State in the exercise of the rights, powers, and privileges of the Agency. 

(b) Powers and duties of the Agency as conservator or receiver 

(1)  Rulemaking authority of the agency 

The Agency may prescribe such regulations as the Agency determines to be 
appropriate regarding the conduct of conservatorships or receiverships. 

(2)  General powers 

(A)  Successor to regulated entity 

The Agency shall, as conservator or receiver, and by operation of law, 
immediately succeed to-- 

(i) all rights, titles, powers, and privileges of the regulated entity, and 
of any stockholder, officer, or director of such regulated entity with 
respect to the regulated entity and the assets of the regulated entity; 
and 

(ii) title to the books, records, and assets of any other legal custodian 
of such regulated entity.  

(B)  Operate the regulated entity 

The Agency may, as conservator or receiver-- 

(i) take over the assets of and operate the regulated entity with all the 
powers of the shareholders, the directors, and the officers of the 
regulated entity and conduct all business of the regulated entity; 

(ii) collect all obligations and money due the regulated entity; 

(iii) perform all functions of the regulated entity in the name of the 
regulated entity which are consistent with the appointment as 
conservator or receiver; 

(iv) preserve and conserve the assets and property of the regulated 
entity; and 
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(v) provide by contract for assistance in fulfilling any function, 
activity, action, or duty of the Agency as conservator or receiver. 

(C)  Functions of officers, directors, and shareholders of a regulated 
entity 

The Agency may, by regulation or order, provide for the exercise of any 
function by any stockholder, direct- or, or officer of any regulated entity 
for which the Agency has been named conservator or receiver. 

(D)  Powers as conservator 

The Agency may, as conservator, take such action as may be-- 

(i) necessary to put the regulated entity in a sound and solvent 
condition; and 

(ii) appropriate to carry on the business of the regulated entity and 
preserve and conserve the assets and property of the regulated entity. 

(E)  Additional powers as receiver 

In any case in which the Agency is acting as receiver, the Agency shall 
place the regulated entity in liquidation and proceed to realize upon the 
assets of the regulated entity in such manner as the Agency deems 
appropriate, including through the sale of assets, the transfer of assets to a 
limited-life regulated entity established under subsection (i), or the 
exercise of any other rights or privileges granted to the Agency under this 
paragraph. 

(F)  Organization of new enterprise 

The Agency may, as receiver for an enterprise, organize a successor 
enterprise that will operate pursuant to subsection (i). 

(G)  Transfer or sale of assets and liabilities 

The Agency may, as conservator or receiver, transfer or sell any asset or 
liability of the regulated entity in default, and may do so without any 
approval, assignment, or consent with respect to such transfer or sale. 
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(H)  Payment of valid obligations 

The Agency, as conservator or receiver, shall, to the extent of proceeds 
realized from the performance of contracts or sale of the assets of a 
regulated entity, pay all valid obligations of the regulated entity that are 
due and payable at the time of the appointment of the Agency as 
conservator or receiver, in accordance with the prescriptions and 
limitations of this section. 

(I)  Subpoena authority 

(i) In general 

(I)  Agency authority 

The Agency may, as conservator or receiver, and for purposes 
of carrying out any power, authority, or duty with respect to a 
regulated entity (including determining any claim against the 
regulated entity and determining and realizing upon any asset of 
any person in the course of collecting money due the regulated 
entity), exercise any power established under section 4588 of 
this title. 

(II)  Applicability of law 

The provisions of section 4588 of this title shall apply with 
respect to the exercise of any power under this subparagraph, 
in the same manner as such provisions apply under that section. 

(ii) Subpoena 

A subpoena or subpoena duces tecum may be issued under clause (i) 
only by, or with the written approval of, the Director, or the designee 
of the Director. 

(iii) Rule of construction 

This subsection shall not be construed to limit any rights that the 
Agency, in any capacity, might otherwise have under section 4517 or 
4639 of this title. 
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(J)  Incidental powers 

The Agency may, as conservator or receiver-- 

(i) exercise all powers and authorities specifically granted to 
conservators or receivers, respectively, under this section, and such 
incidental powers as shall be necessary to carry out such powers; and 

(ii) take any action authorized by this section, which the Agency 
determines is in the best interests of the regulated entity or the 
Agency. 

(K)  Other provisions 

(i) Shareholders and creditors of failed regulated entity 

Notwithstanding any other provision of law, the appointment of the 
Agency as receiver for a regulated entity pursuant to paragraph (2) or 
(4) of subsection (a) and its succession, by operation of law, to the 
rights, titles, powers, and privileges described in subsection 
(b)(2)(A) shall terminate all rights and claims that the stockholders 
and creditors of the regulated entity may have against the assets or 
charter of the regulated entity or the Agency arising as a result of 
their status as stockholders or creditors, except for their right to 
payment, resolution, or other satisfaction of their claims, as 
permitted under subsections (b)(9), (c), and (e). 

(ii) Assets of regulated entity 

Notwithstanding any other provision of law, for purposes of this 
section, the charter of a regulated entity shall not be considered an 
asset of the regulated entity. 

(3)  Authority of receiver to determine claims 

(A)  In general 

The Agency may, as receiver, determine claims in accordance with the 
requirements of this subsection and any regulations prescribed under 
paragraph (4). 
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(B)  Notice requirements 

The receiver, in any case involving the liquidation or winding up of the 
affairs of a closed regulated entity, shall-- 

(i) promptly publish a notice to the creditors of the regulated entity to 
present their claims, together with proof, to the receiver by a date 
specified in the notice which shall be not less than 90 days after the 
date of publication of such notice; and 

(ii) republish such notice approximately 1 month and 2 months, 
respectively, after the date of publication under clause (i). 

(C)  Mailing required 

The receiver shall mail a notice similar to the notice published under 
subparagraph (B)(i) at the time of such publication to any creditor shown 
on the books of the regulated entity-- 

(i) at the last address of the creditor appearing in such books; or 

(ii) upon discovery of the name and address of a claimant not 
appearing on the books of the regulated entity, within 30 days after 
the discovery of such name and address. 

(4)  Rulemaking authority relating to determination of claims 

Subject to subsection (c), the Director may prescribe regulations regarding 
the allowance or disallowance of claims by the receiver and providing for 
administrative determination of claims and review of such determination. 

(5)  Procedures for determination of claims 

(A)  Determination period 

(i) In general 

Before the end of the 180-day period beginning on the date on which 
any claim against a regulated entity is filed with the Agency as 
receiver, the Agency shall determine whether to allow or disallow 
the claim and shall notify the claimant of any determination with 
respect to such claim. 
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(ii) Extension of time 

The period described in clause (i) may be extended by a written 
agreement between the claimant and the Agency. 

(iii) Mailing of notice sufficient 

The requirements of clause (i) shall be deemed to be satisfied if the 
notice of any determination with respect to any claim is mailed to the 
last address of the claimant which appears-- 

(I)  on the books of the regulated entity; 

(II)  in the claim filed by the claimant; or 

(III)  in documents submitted in proof of the claim. (iv) 
Contents of notice of disallowance 

If any claim filed under clause (i) is disallowed, the notice to the 
claimant shall contain-- 

(I) a statement of each reason for the disallowance; and 

(II) the procedures available for obtaining agency review of the 
determination to disallow the claim or judicial determination of 
the claim. 

(B)  Allowance of proven claim 

The receiver shall allow any claim received on or before the date 
specified in the notice published under paragraph (3)(B)(i) by the 
receiver from any claimant which is proved to the satisfaction of the 
receiver. 

(C)  Disallowance of claims filed after filing period 

Claims filed after the date specified in the notice published under 
paragraph (3)(B)(i), or the date specified under paragraph (3)(C), shall 
be disallowed and such disallowance shall be final. 

(D)  Authority to disallow claims 

(i) In general 
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The receiver may disallow any portion of any claim by a creditor or 
claim of security, preference, or priority which is not proved to the 
satisfaction of the receiver. 

(ii) Payments to less than fully secured creditors 

In the case of a claim of a creditor against a regulated entity which is 
secured by any property or other as- set of such regulated entity, the 
receiver-- 

(I)  may treat the portion of such claim which exceeds an 
amount equal to the fair market value of such property or 
other asset as an unsecured claim against the regulated entity; 
and 

(II)  may not make any payment with respect to such 
unsecured portion of the claim, other than in connection with 
the disposition of all claims of unsecured creditors of the 
regulated entity. 

(iii) Exceptions 

No provision of this paragraph shall apply with respect to-- 

(I) any extension of credit from any Federal Reserve Bank, 
Federal Home Loan Bank, or the United 

States Treasury; or 

(II) any security interest in the assets of the regulated entity 
securing any such extension of credit.  

(E)  No judicial review of determination pursuant to subparagraph (D) 

No court may review the determination of the Agency under 
subparagraph (D) to disallow a claim. 

(F)  Legal effect of filing 

(i) Statute of limitation tolled 

For purposes of any applicable statute of limitations, the filing of a 
claim with the receiver shall constitute a commencement of an action. 
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(ii) No prejudice to other actions 

Subject to paragraph (10), the filing of a claim with the receiver 
shall not prejudice any right of the claimant to continue any action 
which was filed before the date of the appointment of the receiver, 
subject to the determination of claims by the receiver. 

(6)  Provision for judicial determination of claims 

(A)  In general 

The claimant may file suit on a claim (or continue an action 
commenced before the appointment of the receiver) in the district or 
territorial court of the United States for the district within which the 
principal place of business of the regulated entity is located or the United 
States District Court for the District of Columbia (and such court shall 
have jurisdiction to hear such claim), before the end of the 60-day period 
beginning on the earlier of-- 

(i) the end of the period described in paragraph (5)(A)(i) with respect 
to any claim against a regulated entity for which the Agency is 
receiver; or 

(ii) the date of any notice of disallowance of such claim pursuant to 
paragraph (5)(A)(i). (B) Statute of limitations 

A claim shall be deemed to be disallowed (other than any portion of 
such claim which was allowed by the receiver), and such 
disallowance shall be final, and the claimant shall have no further 
rights or remedies with respect to such claim, if the claimant fails, 
before the end of the 60-day period described under sub- paragraph 
(A), to file suit on such claim (or continue an action commenced 
before the appointment of the receiver). 

(7)  Review of claims 

(A)  Other review procedures 

(i) In general 

The Agency shall establish such alternative dispute resolution 
processes as may be appropriate for the resolution of claims filed 
under paragraph (5)(A)(i). 
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(ii) Criteria 

In establishing alternative dispute resolution processes, the Agency 
shall strive for procedures which are expeditious, fair, independent, 
and low cost. 

(iii) Voluntary binding or nonbinding procedures 

The Agency may establish both binding and nonbinding processes 
under this subparagraph, which may be conducted by any government 
or private party. All parties, including the claimant and the Agency, 
must agree to the use of the process in a particular case. 

(B)  Consideration of incentives 

The Agency shall seek to develop incentives for claimants to participate in 
the alternative dispute resolution process. 

(8)  Expedited determination of claims 

(A)  Establishment required 

The Agency shall establish a procedure for expedited relief outside of the 
routine claims process established under paragraph (5) for claimants 
who-- 

(i) allege the existence of legally valid and enforceable or perfected 
security interests in assets of any regulated entity for which the 
Agency has been appointed receiver; and 

(ii) allege that irreparable injury will occur if the routine claims 
procedure is followed.  

(B)  Determination period 

Before the end of the 90-day period beginning on the date on which 
any claim is filed in accordance with the procedures established 
under subparagraph (A), the Director shall-- 

(i) determine-- 

(I)  whether to allow or disallow such claim; or 
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(II)  whether such claim should be determined pursuant to 
the procedures established under paragraph (5); and 

(ii) notify the claimant of the determination, and if the claim is 
disallowed, provide a statement of each reason for the disallowance 
and the procedure for obtaining agency review or judicial 
determination. 

(C)  Period for filing or renewing suit 

Any claimant who files a request for expedited relief shall be permitted to 
file a suit, or to continue a suit filed before the date of appointment of the 
receiver, seeking a determination of the rights of the claimant with respect 
to such security interest after the earlier of-- 

(i) the end of the 90-day period beginning on the date of the filing of 
a request for expedited relief; or 

(ii) the date on which the Agency denies the claim.  

(D)  Statute of limitations 

If an action described under subparagraph (C) is not filed, or the 
motion to renew a previously filed suit is not made, before the end of 
the 30-day period beginning on the date on which such action or 
motion may be filed under subparagraph (B), the claim shall be 
deemed to be disallowed as of the end of such period (other than any 
portion of such claim which was allowed by the receiver), such 
disallowance shall be final, and the claimant shall have no further 
rights or remedies with respect to such claim. 

(E)  Legal effect of filing 

(i) Statute of limitation tolled 

For purposes of any applicable statute of limitations, the filing of a 
claim with the receiver shall constitute a commencement of an action. 

(ii) No prejudice to other actions 

Subject to paragraph (10), the filing of a claim with the receiver 
shall not prejudice any right of the claimant to continue any action 
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that was filed before the appointment of the receiver, subject to the 
de- termination of claims by the receiver. 

(9)  Payment of claims 

(A)  In general 

The receiver may, in the discretion of the receiver, and to the extent that 
funds are available from the assets of the regulated entity, pay creditor 
claims, in such manner and amounts as are authorized under this 
section, which are-- 

(i) allowed by the receiver; 

(ii) approved by the Agency pursuant to a final determination 
pursuant to paragraph (7) or (8); or 

(iii) determined by the final judgment of any court of competent 
jurisdiction.  

(B)  Agreements against the interest of the Agency 

No agreement that tends to diminish or defeat the interest of the 
Agency in any asset acquired by the Agency as receiver under this 
section shall be valid against the Agency unless such agreement is in 
writing and executed by an authorized officer or representative of the 
regulated entity. 

(C)  Payment of dividends on claims 

The receiver may, in the sole discretion of the receiver, pay from the 
assets of the regulated entity dividends on proved claims at any time, and 
no liability shall attach to the Agency by reason of any such payment, for 
failure to pay dividends to a claimant whose claim is not proved at the 
time of any such payment. 

(D)  Rulemaking authority of the Director 

The Director may prescribe such rules, including definitions of terms, as 
the Director deems appropriate to establish a single uniform interest rate 
for, or to make payments of post-insolvency interest to creditors holding 
proven claims against the receivership estates of the regulated entity, 
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following satisfaction by the receiver of the principal amount of all 
creditor claims. 

(10)  Suspension of legal actions 

(A)  In general 

After the appointment of a conservator or receiver for a regulated entity, 
the conservator or receiver may, in any judicial action or proceeding to 
which such regulated entity is or becomes a party, request a stay for a 
period not to exceed-- 

(i) 45 days, in the case of any conservator; and 

(ii) 90 days, in the case of any receiver.  

(B)  Grant of stay by all courts required 

Upon receipt of a request by the conservator or receiver under 
subparagraph (A) for a stay of any judicial action or proceeding in 
any court with jurisdiction of such action or proceeding, the court 
shall grant such stay as to all parties. 

(11)  Additional rights and duties 

(A)  Prior final adjudication 

The Agency shall abide by any final unappealable judgment of any 
court of competent jurisdiction which was rendered before the 
appointment of the Agency as conservator or receiver. 

(B)  Rights and remedies of conservator or receiver 

In the event of any appealable judgment, the Agency as conservator or 
receiver-- 

(i) shall have all of the rights and remedies available to the 
regulated entity (before the appointment of such conservator or 
receiver) and the Agency, including removal to Federal court and all 
appellate rights; and 

(ii) shall not be required to post any bond in order to pursue such 
remedies. 
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(C)  No attachment or execution 

No attachment or execution may issue by any court upon assets in the 
possession of the receiver, or upon the charter, of a regulated entity for 
which the Agency has been appointed receiver. 

(D)  Limitation on judicial review 

Except as otherwise provided in this subsection, no court shall have 
jurisdiction over-- 

(i) any claim or action for payment from, or any action seeking a 
determination of rights with respect to, the assets or charter of any 
regulated entity for which the Agency has been appointed receiver; or 

(ii) any claim relating to any act or omission of such regulated entity 
or the Agency as receiver. (E) Disposition of assets 

In exercising any right, power, privilege, or authority as conservator or 
receiver in connection with any sale or disposition of assets of a regulated 
entity for which the Agency has been appointed conservator or receiver, the 
Agency shall conduct its operations in a manner which-- 

(i) maximizes the net present value return from the sale or disposition 
of such assets; 

(ii) minimizes the amount of any loss realized in the resolution of 
cases; and 

(iii) ensures adequate competition and fair and consistent treatment of 
offerors.  

(12)  Statute of limitations for actions brought by conservator or receiver 

(A)   In general 

Notwithstanding any provision of any contract, the applicable statute of 
limitations with regard to any action brought by the Agency as 
conservator or receiver shall be-- 

(i) in the case of any contract claim, the longer of-- 
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(I)  the 6-year period beginning on the date on which the 
claim accrues; or 

(II)  the period applicable under State law; and 

(ii) in the case of any tort claim, the longer of-- 

(I)  the 3-year period beginning on the date on which the 
claim accrues; or 

(II)  the period applicable under State law. 

(B)  Determination of the date on which a claim accrues 

For purposes of subparagraph (A), the date on which the statute of 
limitations begins to run on any claim described in such subparagraph 
shall be the later of-- 

(i) the date of the appointment of the Agency as conservator or 
receiver; or 

(ii) the date on which the cause of action accrues.  

(13)  Revival of expired state causes of action 

(A)  In general 

In the case of any tort claim described under clause (ii) for which the 
statute of limitations applicable under State law with respect to such 
claim has expired not more than 5 years before the appointment of 
the Agency as conservator or receiver, the Agency may bring an action as 
conservator or receiver on such claim without regard to the expiration of 
the statute of limitations applicable under State law. 

(B)  Claims described 

A tort claim referred to under clause (i) is a claim arising from fraud, 
intentional misconduct resulting in un- just enrichment, or intentional 
misconduct resulting in substantial loss to the regulated entity. 

… 
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12 U.S.C. § 1787. Payment of Insurance 

… 

(b) Powers and duties of Board as conservator or liquidating agent 

… 

(14) Statute of limitations for actions brought by conservator or 
liquidating agent 

(C)  In general 

Notwithstanding any provision of any contract, the applicable statute of 
limitations with regard to any action brought by the Board as conservator 
or liquidating agent shall be— 

(i) in the case of any contract claim, the longer of— 

(I) the 6-year period beginning on the date the claim accrues; or 

(II) the period applicable under State law; and 

(ii) in the case of any tort claim, the longer of— 

(I) the 3-year period beginning on the date the claim accrues; or 

(II) the period applicable under State law. 

(D)  Determination of the date on which a claim accrues 

For purposes of subparagraph (A), the date on which the statute of 
limitation begins to run on any claim described in such subparagraph 
shall be the later of-- 

(i) the date of the appointment of the Board as conservator or 
liquidating agent; or 

(ii) the date on which the cause of action accrues. 

… 
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12 U.S.C. § 1821 Powers and Duties of Corporation as Conservator or 
Receiver 

… 

(d) Powers and duties of Corporation as conservator or receiver 

… 

(14) Statute of limitations for actions brought by conservator or receiver 

(A) In general 

Notwithstanding any provision of any contract, the applicable statute of 
limitations with regard to any action brought by the Corporation as 
conservator or receiver shall be-- 

(i) in the case of any contract claim, the longer of-- 

(I) the 6-year period beginning on the date the claim accrues; 
or 

(II) the period applicable under State law; and 

(ii) in the case of any tort claim (other than a claim which is subject 
to section 1441a(b)(14) of this title), the longer of-- 

(I) the 3-year period beginning on the date the claim accrues; 
or 

(II) the period applicable under State law. 

(B) Determination of the date on which a claim accrues 

For purposes of subparagraph (A), the date on which the statute of 
limitations begins to run on any claim described in such subparagraph 
shall be the later of-- 

(i) the date of the appointment of the Corporation as conservator or 
receiver; or 

(ii) the date on which the cause of action accrues.  

(C) Revival of expired State causes of action 
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(i) In general 

In the case of any tort claim described in clause (ii) for which the 
statute of limitation applicable under State law with respect to such 
claim has expired not more than 5 years before the appointment of the 
Corporation as conservator or receiver, the Corporation may bring 
an action as conservator or receiver on such claim without regard to 
the expiration of the statute of limitation applicable under State law. 

(ii) Claims described 

A tort claim referred to in clause (i) is a claim arising from fraud, 
intentional misconduct resulting in un- just enrichment, or intentional 
misconduct resulting in substantial loss to the institution. 
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15 U.S.C. § 77m. Limitation of Actions 

No action shall be maintained to enforce any liability created under section 
77k or 77l(a)(2) of this title unless brought within one year after the discovery of 
the untrue statement or the omission, or after such discovery should have been 
made by the exercise of reasonable diligence, or, if the action is to enforce a 
liability created under section 77l(a)(1) of this title, unless brought within one 
year after the violation upon which it is based. In no event shall any such action 
be brought to enforce a liability created under section 77k or 77l(a)(1) of this title 
more than three years after the security was bona fide offered to the public, or 
under section 77l(a)(2) of this title more than three years after the sale. 
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The Federal National Mortgage Association (“Fannie Mae”) and the Federal 

Home Loan Mortgage Corporation (“Freddie Mac”) are government-sponsored 
enterprises (“GSE,”) private corporations chartered by Congress to provide 
stability in the United States mortgage market, assist in the provision of affordable 
housing and increase liquidity of mortgage investments.  On July 30, 2008, in the 
midst of the housing crisis, Congress passed the Housing and Economic Recovery 
Act of 2008 (“HERA,”) which created the Plaintiff Federal Housing Finance 
Agency (“FHFA”).  Under that statute, the Director of the FHFA could place the 
GSEs into conservatorship and appoint the Agency as conservator.  12 U.S.C. § 
4617(a)(1).  The Director did so on September 6, 2008.  As conservator, FHFA has 
succeeded to all of the legal rights of Fannie Mae and Freddie Mac.   

On September 2, 2011, FHFA sued the defendants listed below and other 
issuers of mortgage-backed securities in New York state court.  The matter was 
removed to federal court on September 30, 2011.  The portion of the case 
involving these defendants was transferred to this Court as related to the 
Countrywide Multidistrict Litigation proceedings in February 2012.  After the 
Court rejected the plaintiff’s motion to remand the case to state court, FHFA filed 
an amended complaint.  On July 13, 2012, the defendants moved to dismiss the 
amended complaint. 

In its First Amended Complaint (“FAC,”) FHFA asserts that between 
August 30, 2005 and January 23, 2008, the GSEs purchased approximately $26.6 
billion in residential mortgage-backed securities (“RMBS,”) sponsored by 
Countrywide Financial Corporation, Countrywide Home Loans, Inc., Countrywide 
Capital Markets, LLC, Countrywide Securities Corporation, CWALT, Inc., 
CWABS, Inc. and CWMBS, Inc. (the last three are the “Depositor Defendants,” 
and collectively all seven are “Countrywide” or the “Countrywide Defendants”).  
The FAC also asserts that the securities were underwritten by Banc of America 

Case 2:12-cv-01059-MRP-MAN   Document 166    Filed 10/18/12   Page 2 of 23   Page ID
 #:16744

Add-28

Case: 12-3207     Document: 170     Page: 99      10/25/2012      757502      120



  

 
3

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Securities LLC, Citigroup Global Markets, Inc., Deutsche Bank Securities, RBS 
Securities, Inc., UBS Securities, LLC (collectively, with Countrywide Securities 
Corporation, the “Underwriter Defendants”).   

The RMBS were created through a process called “securitization.”  
Securitization involves the creation of pools of residential mortgage loans, each of 
which produce cash-flows from the payment on the loans.  The rights to the cash-
flows of these pools are sold to investors as “certificates.”  Here, Countrywide 
Home Loans, Inc. originated or acquired thousands of mortgage loans.  It sold the 
loans to the Depositor Defendants, which then transferred the loans to trusts 
pursuant to a contract called the Pooling and Servicing Agreement.  The trusts 
issued separate securities in the form of certificates for purchase by investors.  The 
certificate entitled the holder to a portion of the cash-flow from the pool of 
underlying mortgages.  The certificates were sold in “tranches,” slices of the loan 
pool with different priorities of payment, interest rates and credit protection.  Upon 
issuance, the tranches were assigned credit ratings by the credit rating agencies.  
Investors could select riskier certificates in “lower” tranches with higher interest 
payments but lower credit ratings than the more “senior” tranches.   

The Depositor Defendants filed “shelf” registration statements with the SEC, 
which entitled them to issue certificates to investors at a later date.  Each certificate 
issued once a “prospectus” that explained the general structure of the investment, 
and a “prospectus supplement” which included detailed descriptions of the 
mortgage groups underlying the certificate, were filed with SEC.  Investors 
purchased certificates pursuant to all of the documents filed with the SEC, which 
were the shelf registration statements, prospectuses, and prospectus supplements 
(collectively, the “Offering Documents.”)   

Fannie Mae and Freddie Mac sued the defendants on September 2, 2011, on 
the grounds that the Offering Documents included false statements regarding the 
rate of occupancy by the owners of the homes whose mortgage loans backed the 
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certificates, the ratio of the value of the loans to the underlying value of the homes, 
and underwriting standards Countrywide adhered to in originating the loans.  
FHFA brings twelve causes of action based on federal and state securities and 
common law for the injuries it allegedly suffered from false statements included in 
the Offering Documents.  The suit is brought against the Countrywide Defendants, 
the Underwriter Defendants, and individual defendants N. Joshua Adler, Ranjit 
Kripalani, Stanford Kurland, Jennifer S. Sandefur, Eric Sieracki, and David A. 
Spector (the “Individual Defendants”) for their participation, assistance and control 
over the filing of misstatements in the Offering Documents.  FHFA also sues Bank 
of America Corporation, Bank of America, N.A., and NB Holdings Corporation 
(together, “Bank of America” or the “Bank of America Defendants”) as 
Countrywide’s successor.  All of the defendants have filed motions to dismiss the 
complaint on the basis of jurisdiction and timeliness.  

I. The Claims Against all Defendants are Timely 
Countrywide1 moves to dismiss counts 1 through 7 as untimely.  The 

Countrywide Defendants argue that the first three counts in the FAC were not 
brought within the time limit required by Section 13 of the Securities Act of 1933.  
Section 13, which is entitled “Limitation of actions,” provides that:  

No action shall be maintained to enforce any liability created under 
[Section 11] or [Section 12(a)(2)] of this title unless brought within one 
year after the discovery of the untrue statement or the omission, or after 
such discovery should have been made by the exercise of reasonable 
diligence . . . In no event shall any such action be brought to enforce a 
liability created under section [Section 11] or [Section 12(a)(1)] of this title 
more than three years after the security was bona fide offered to the public, 

                                                           
1  All of the Defendants join in Countrywide’s arguments that the lawsuit is untimely. 
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or under section [Section 12(a)(2)] of this title more than three years after 
the sale. 

15 U.S.C. § 77m.  The first two counts of the FAC are for violations of 
Section 11 and Section 12(a)(2), which create civil penalties for false information 
in a registration statement or prospectus.  The third alleges a violation of Section 
15, which extends liability to the controllers of violators of Sections 11 and 
12(a)(2).   

All of the RMBS purchased by Fannie Mae and Freddie Mac were offered to 
the public and bought by the plaintiffs before September 2, 2008, more than three 
years before the filing of this action.2  FAC ¶ 2, 44, 53.  Countrywide also suggests 
that Fannie Mae and Freddie Mac should have discovered any false information in 
the Offering Documents more than a year before September 6, 2008, meaning that 
the claims had expired by the time FHFA was appointed conservator.3  

Counts 4 and 5 of the FAC are brought under Virginia state law on behalf of 
Freddie Mac.  The Virginia Securities Act requires any claims to be brought 
“within two years after the transaction upon which it is based.”  VA. CODE ANN. § 

                                                           
2  24 of the certificates were covered by shelf registration statements filed before June 20, 
2005, and amended before July 25, 2005.  See FAC ¶ 51.  “For MBS Offerings pursuant to shelf 
registration statements filed before December 1, 2005, the relevant ‘offering’ date is the effective 
date of the registration statement.”  Me. State Ret. Sys. v. Countrywide Fin. Corp., 722 F. Supp. 
2d 1157, 1165 n.8 (C.D. Cal. 2010).  Those 24 certificates all have an offering date before July 
25, 2005, more than three years before FHFA took conservatorship.  Section 11 claims based 
upon those certificates had already expired by September 6, 2008.  Nothing in HERA revives 
those claims, and the claims were not tolled by the Luther class action.  Allstate Ins. Co. v. 
Countrywide Fin. Corp., 824 F. Supp. 2d 1164 (C.D. Cal. 2011) (tolling only applies for 
securities in tranches that the named plaintiff in Luther purchased; the Luther plaintiff did not 
purchase in any of the relevant tranches).  Therefore, Section 11 claims based on the 24 
certificates whose shelf registration was filed and amended before July 25, 2005 are untimely 
and dismissed from this litigation.   
3  Countrywide and Fannie Mae entered into a “tolling agreement” on July 13, 2009, which 
extended certain time periods for Fannie Mae. Since the Court holds that the claims are timely on 
other grounds, there is no need to interpret the tolling agreement.  
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13.1-522(D).  Freddie Mac purchased all of its securities before January 23, 2008, 
more than two years before the filing of the complaint.  FAC ¶ 257.4   

Counts 6 and 7 are brought under the District of Columbia Securities Act on 
behalf of Fannie Mae.  Actions under the D.C. Securities Act must be brought 
within “3 years after the contract of sale or purchase, or . . . within one year after 
the discovery of the untrue statement or omission or after the discovery should 
have been made by the exercise of reasonable diligence.”  D.C. CODE § 31-
5606.05(f).  The D.C. Securities Act is a close analogue to the federal 1933 Act.  
Hite v. Lees Weld Equity Partners, IV, LP, 429 F. Supp. 2d 110, 114 (D.D.C. 
2006).   

In other words, Countrywide argues that since FHFA did not sue with three 
years of purchase, Section 13 and the Virginia and D.C. Securities Act bar the first 
seven counts.  FHFA asserts in response that the claims are timely under a 
provision of HERA.  As stated, Congress passed HERA in the midst of the housing 
crisis of 2008.  Besides creating the FHFA, the statute also extends some 
limitations periods for the agency.  The relevant language from HERA states:  

(12) Statute of limitations for actions brought by conservator or receiver  
(A) In general. Notwithstanding any provision of any contract, the 
applicable statute of limitations with regard to any action brought by the 
Agency as conservator or receiver shall be— 

(i) in the case of any contract claim, the longer of— 
(I) the 6-year period beginning on the date on which the claim 
accrues; or  
(II) the period applicable under State law; and  

(ii) in the case of any tort claim, the longer of— 

                                                           
4  FHFA limits Counts 4 and 5 to certificates purchased by Freddie Mac on or after 
September 6, 2006, in order to comply with Virginia timeliness provisions.  FAC ¶ 451; Mem. in 
Opp. to Motion to Dismiss (“Opposition Memo,”) ECF No. 146, at 15 n.8. 
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(I) the 3-year period beginning on the date on which the claim 
accrues; or  
(II) the period applicable under State law. 

12 U.S.C. § 4617(b)(12)(A).  The crux of this motion to dismiss is the 
interpretation of this statute (“HERA” or the “extender statute”) as to three issues.  
First, does the statute apply to “statutes of repose” as well as to “statutes of 
limitation?”  Second, does HERA extend federal law claims along with state law 
claims?  Third, does the extender statute apply to statutory securities law claims as 
well as those for tort and breach of contract? 

A. HERA applies to statutes of repose 
Periods of limitation include two linked concepts.  The first is a “statute of 

limitation.”  “A statute of limitation requires a lawsuit to be filed within a specified 
period of time after a legal right has been violated.”  McDonald v. Sun Oil, 548 
F.3d 774, 779 (9th Cir. 2008) (citation omitted).  Statutes of limitation encourage 
fair and prompt resolution of disputes and prevent the pursuit of stale claims.  
Order of R.R. Tels. v. Ry. Express Agency, 321 U.S. 342, 348–49 (1944).  
Limitation periods ensure that courts need not adjudicate stale claims when a 
“plaintiff has slept on his rights.”  See Balam-Chuc v. Mukasey, 547 F.3d 1044, 
1049 (9th Cir. 2008) (citation omitted).  Jurisdictions, including the federal 
government and Washington, D.C. in this case, often delay the commencement of 
a statute of limitation until the plaintiff is aware of its injury.  See, e.g., 15 U.S.C. § 
77m (statute of limitation ends “one year after the discovery of the untrue 
statement or the omission”); D.C. CODE § 31-5606.05(f) (same). 

The second concept is that of a “statute of repose.”  A statute of repose has a 
“substantive” effect, in that it bars suit regardless of when the plaintiff was injured 
or first discovered their rights.  McDonald, 548 F.3d at 779–80.  The purpose of a 
statute of repose is to give a defendant peace in the form of an absolute time limit 
on potential liability.  Id.  The statute of repose is focused on the defendant’s 
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interests rather than the plaintiff’s, and prohibits litigation based upon some fixed 
start point, rather than a variable time dependent on when the plaintiff’s “legal 
right has been violated.”  Balam-Chuc, 547 F.3d at 1049.  If a plaintiff does not 
suffer or discover its injury until after the repose period has closed, any claim is 
untimely, even if brought immediately upon injury.  The statute of repose is 
codified in the “three years after the offer or sale” language in Section 13 and D.C. 
Securities Act, and the “two years after the transaction” language in the Virginia 
Securities Act.   

The statutes of repose in federal, DC and Virginia law prohibit this suit, 
brought at least three years after the purchase of the RMBS at issue, unless HERA 
replaces those periods with a longer time.  Countrywide argues that 12 U.S.C. § 
4617(b)(12)(A) alters only the “applicable statute of limitations,” not statutes of 
repose.  There are three possible interpretations of the term “statute of limitations” 
in HERA.  The first is that the term unambiguously refers only to statutes of 
limitation.  Nat’l Credit Union Admin. Bd. v. Goldman, Sachs & Co., No. 11-CV-
6521-GW, slip op. (C.D. Cal. Mar. 15, 2012) (“NCUA Goldman”); Nat’l Credit 
Union Admin. Bd. v. RBS Securities, Inc., No. 11-CV-5887-GW, slip op. (C.D. 
Cal. Jan. 30, 2012) (“NCUA RBS II”); Nat’l Credit Union Admin. Bd. v. RBS 
Securities, Inc., No. 11-CV-5887-GW, slip op. (C.D. Cal. Dec. 19, 2011) (“NCUA 
RBS I”).  The second is that the term unambiguously refers to both statutes of 
limitation and repose.  Fed. Hous. Fin. Agency v. UBS Americas, Inc., 858 F. Supp. 
2d 306 (S.D.N.Y. 2012).  The third is that the term is ambiguous as to these two 
concepts.  Nat’l Credit Union Admin. Bd. v. RBS Sec., Inc., 2012 WL 3028803 (D. 
Kan. July 25, 2012) (“NCUA Kansas”).  Text is ambiguous when there is an 
“uncertainty of meaning or intention.”  Black’s Law Dictionary (9th ed. 2009).  If 
the Court concludes that the statute is ambiguous, the parties suggest canons of 
interpretation that support their particular preferred outcome.     
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Since recent Congressional enactments and legal decisions include the 
concept of repose within the term “statute of limitation,” the Court rejects 
Countrywide’s proposition that HERA applies only to statutes of limitation.  See 
Sarbanes-Oxley Act, Pub. L. No. 107-204, § 804, 116 Stat. 745 (2002); In re 
WorldCom Sec. Litig., 496 F.3d 245, 250 (2d Cir. 2007).  Binding Ninth Circuit 
law requires that the Court interpret any ambiguous periods of limitation in favor 
of federal agencies like the FHFA.  Therefore, the extender statute applies to 
periods of repose. 

1. The statutory context surrounding HERA included “repose” within 
“limitation” 

Statutory interpretation begins with the language of the statute itself.  United 
States v. Ron Pair Enters., Inc., 489 U.S. 235, 241 (1989).  Mere text is not 
dispositive, however: “we do not assume that a statutory word is used as a term of 
art where that meaning does not fit.  Ultimately, context determines meaning.”  
Johnson v. United States, 130 S. Ct. 1265, 1270 (2010).  That context is “the 
ordinary meaning of the [provision] at the time Congress enacted” the statute.  
McDonald, 548 F.3d at 780.   

In McDonald, the Ninth Circuit considered whether the exception to state 
statutes of limitation created by the Comprehensive Environmental Repose, 
Compensation and Liability Act (“CERCLA”) also applied to state statutes of 
repose.  Id. at 779.  The statute at issue imposed a discovery rule for environmental 
suits under CERCLA when the otherwise “applicable limitations period . . . as 
specified in the State statute of limitations” would conclude at an earlier date.  42 
U.S.C.A. § 9658.   Examining case law and law review articles in the years before 
Congress passed CERCLA in 1986, the court found that the term “statute of 
limitation” was often confused with or included periods of repose.  Id. at 781 nn.3–
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4. 5  As a result, the Ninth Circuit held that the discovery rule applied to state 
statutes of repose as well as statutes of limitation.  Id. at 783–84.  The Court adopts 
the same approach as the court in McDonald and looks to other Congressional 
statutes and case law to construe the context around the use of the term “statute of 
limitation” in 2008. 

Congressional statutes continue to use the term “statute of limitations” to 
encompass statutes of repose.  Section 13 is itself entitled “Limitations of 
Actions,” and never uses the word “repose.”  15 U.S.C. § 77m.  The provision of 
the 2002 Sarbanes-Oxley Act that modified statutes of limitation and repose for 
claims under the Securities Exchange Act of 1934 is entitled “Statute of 
Limitations for Securities Fraud.”  Sarbanes-Oxley, 116 Stat. 745 (codified under a 
title beginning “Time limitations” at 28 U.S.C. § 1658).  The United States Code is 
littered with statutory provisions entitled “statute of limitations,” “time limits,” 
“time limitations” and “limitations of actions,” that regulate both when plaintiffs 
can bring a claim after discovery of their rights and when plaintiffs are absolutely 
barred from bringing a claim.  See, e.g., Jones v. Saxon Mortg., Inc., 537 F.3d 320, 
326 (4th Cir. 1998) (“[a]ll the parties to this lawsuit concede that [a statute entitled 
“Time limit for exercise of right”] is a statute of repose and not a statute of 
limitation.”); Byrd v. Trans Union LLC, 2010 WL 2555119, at *1 (D.S.C. June 18, 
2010) (finding a statute of repose in statutory text that Congress, in the Fair and 
Accurate Credit Transactions Act of 2003, Pub. L. No. 108-159, § 156, 117 Stat. 
1952 (2003), captioned “statute of limitations”).6   

                                                           
5  Countrywide argues that the holding in McDonald was limited to the fact that “statute of 
limitation” was ambiguous in 1986, and argues that the ambiguity was clarified by 2008.  Reply 
Mem. in Supp. of Countrywide Defs’ Mot. to Dismiss, (“Countrywide Reply,”) ECF No. 162, at 
18.  The sources below show that Congress and many judges used the terms interchangeably 
through 2011. 
6  Countrywide asserts that the phrases “time limit,” “time limitations,” “limitations of 
actions” and “limitations period” are legally distinct from “statute of limitations.”  Countrywide 
Reply, at 17.  Even if that is the case, Congress used the specific term “statute of limitations” in 
Sarbanes-Oxley to modify the cousin statute to Section 13. 
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Countrywide rejects the reliance on statutory titles as of limited utility and 
relevant only to the interpretation of the specific statute itself.  These assertions 
misunderstand the task before the Court.  As McDonald found, the term “statute of 
limitations” was ambiguous in 1986.  In the intervening 22 years, Congress 
routinely set both periods using the caption “limitation.”  See, e.g., 28 U.S.C. § 
1658 (modifying the time to bring claims under the 1934 Act without using the 
words “limitation” or “repose” in the statute itself, instead using the term “time 
limitations” solely in the caption).  That suggests that in referencing “statute of 
limitations” in HERA, Congress included any relevant periods of repose.  

Judicial opinions also use the phrase “statute of limitation” to apply to 
repose. See, e.g., In re WorldCom Sec. Litig., 496 F.3d 245, 250 (2d Cir. 2007) 
(describing Section 13 as “the Securities Act’s one- and three-year statutes of 
limitations”); Asdar Grp. v. Pillsbury, Madison & Sutro, 99 F.3d 289, 293–94 (9th 
Cir. 1996) (“The plain language of the statute of limitations in each section thus 
shows that the one-year/three-year periods apply to actions for contribution,” 
making clear in a footnote that the “three-year period” refers to the statute of 
repose); see also Opposition Memo, at 22 n.11 (collecting cases).  Indeed, the 
Seventh Circuit interpreted the Supreme Court as using the term “statute of 
limitations” as a “generic label for statutes that impose deadlines for filing suit.”  
McCann v. Hy-Vee, Inc., 663 F.3d 926, 932 (7th Cir. 2011) (citing Merck & Co. v. 
Reynolds, 130 S. Ct. 1784 (2010)) (Posner, J.).  Judge Cote explained why, 
conceptually, the term “statute of limitation” must encompass any repose period – 
a statute of repose acts upon a statute of limitation by restricting a plaintiff’s ability 
to argue that the limitation period should begin to run at a later point.  UBS 
Americas, 858 F. Supp. 2d at 315.  It is clear that it is not merely “isolated cases 
over the years in which some courts confused the terms or used them 
interchangeably,” but instead that courts throughout the country consistently did so 
before and after the passage of HERA.   
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Countrywide responds that these cases are not directly on point.  The 
Defendants instead cite to the wealth of judicial opinions in this Circuit and others 
distinguishing statutes of repose from statutes of limitation.  This again mistakes 
the inquiry.  Since Congress “is aware of past judicial interpretations and 
practices,” In re Egebjerg, 574 F.3d 1045, 1050 (9th Cir. 2009), the “imprecise 
language” that courts use to describe statutes of repose provides more context 
regarding Congress’ use of the term.  If federal judges use the terms 
interchangeably, even after the passage of HERA, Congress would as well.   

Countrywide offers three additional arguments against this reasoning.  First, 
Defendants point out that the extender statute uses the word “accrue,” a word most 
frequently used in relation to statutes of limitation.  12 U.S.C. § 4617(b)(12)(i)(I) 
(“the 6-year period beginning on the date on which the claim accrues”).  Since 
statute of limitations are designed to force plaintiffs to act upon their rights, they 
begin once the plaintiff has a right to vindicate – called the date of accrual.  
Statutes of repose, on the other hand, are designed only to protect defendants, and 
are usually measured from an act of the defendant, rather than the plaintiff’s right.  
See, e.g., Balam-Chuc, 547 F.3d at 1049.  Use of the word “accrue,” however, is 
not dispositive.   McDonald, 548 F.3d at 783 (concluding that use of the word in a 
Congressional Report was “not evidence that [statutes of limitation] are the only 
rules it intended” to apply to).  Further, “legislation is not noted for consistent 
terminology.”  McCann, 663 F.3d at 932.  Though accrual may be a piece of 
evidence that HERA applies only to limitation, the single reference does not 
outweigh the wealth of other contextual evidence.  

Second, Countrywide cites to judicial opinions that hold that extender 
statutes like HERA apply only to statutes of limitation.  NCUA Goldman; NCUA 
RBS II; NCUA RBS I.  Those rulings, which are tentative in interpreting an 
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identical extender statute7 governing the federal agency empowered to place 
federal credit unions into conservatorship, are not determinative.  While it is true 
that “there was an important distinction between statutes of limitation and statutes 
of repose in the nation’s securities legislation by 1989,” NCUA RBS I, at 16 n.19, a 
wealth of sources including Congress itself continued to use the terms 
interchangeably, even if the concepts were distinct through 2007.  The court in the 
NCUA cases relies heavily on the fact that McDonald is not controlling precedent.  
Id.  In this Court’s view, McDonald is controlling as the Ninth Circuit’s approach 
in interpreting statutes that refer to periods of limitation.  The other decision 
Countrywide cites to, which interprets another identical extender statute,8 has been 
criticized as “unpersuasive” for ignoring “congressional intent,” the same inquiry 
the Court must resolve here.  Stonehedge/FASA-Texas JDC v. Miller, 1997 WL 
119899, at *2 (5th Cir. Mar. 10, 1997) (discussing Resolution Trust Corp. v. Olson, 
768 F. Supp. 283 (D. Ariz. 1991)).  Olson, which refused to apply the extender 
statute to statutes of repose, completely ignores the relevant inquiry of McDonald – 
the context for Congressional use of the term “statute of limitations,” rather than 
the mere fact that the concepts of repose and limitation are distinct.  In fact, 
contextual evidence convinced the only court to address this exact question that the 
“ordinary usage” of the term “statute of limitation” includes repose.  UBS 
Americas, 858 F. Supp. 2d at 314–16.  Unlike the tentative rulings, another court to 
interpret the credit union extender statute held that “[i]t is not clear that Congress 
meant to exclude the three-year deadline from the operation of the extender 
statute.”  NCUA Kansas, 2012 WL 3028803, at *16. 

Finally, Countrywide argues that since some Congressional statutes and 
drafts specifically mention repose, Congress could have done so in HERA “clearly 
and easily.”  Mem. in Supp. of Mot. to Dismiss, ECF No. 139, at 23.  Countrywide 

                                                           
7  12 U.S.C. § 1787(b)(14) (using the exact language as the HERA extender statute). 
8  12 U.S.C. § 1821(d)(14). 
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cites to a single statute, uncodified in the United States Code, which mentions the 
term “repose” with respect to timeliness.  South Carolina Land Dispute, Pub. L. 
No. 102-339 § 3, 106 Stat. 869 (1992).  Countrywide is wrong.  The Supreme 
Court rejects interpretations that rely on “the mere possibility of clearer phrasing.”  
Caraco Pharm. Labs., Ltd. v. Novo Nordisk A/S, 132 S. Ct. 1670, 1682 (2012).  A 
single uncodified law using the term shows at best the mere possibility of clearer 
phrasing.  In fact, an electronic search of the text of the United States Code as of 
January 2009, similar to the search the Ninth Circuit performed in McDonald, 
revealed a single, irrelevant use of the word “repose.”  Office of the Law Revision 
Counsel, Search Prior Versions of the U.S. Code, UNITED STATES HOUSE OF 

REPRESENTATIVES, available at http://uscode.house.gov/search/prevcode.shtml (accessed 
October 7, 2012) (citing to 30 U.S.C. § 1265(b)(3), which uses the phrase “angle of 
repose,” an engineering term).  The Ninth Circuit mentioned that Congress’ 
knowing choice not to label any statutes of repose as such is “additional evidence 
that the term ‘statute of limitations’ was ambiguous.”  McDonald, 548 F.3d at 783–
84. 

The statutory language and case law from the years between 1986 and 2008 
provide evidence of the context when Congress passed HERA.  Throughout that 
time period, Congress itself and respected federal judges across the country used 
the word “limitation” to refer to both statutes of limitation and repose.  Two district 
courts have held that the term “statute of limitation” in an extender statute applies 
to both.  Therefore, the Court holds that HERA does not exclude periods of repose. 

2. If the statute is ambiguous, it must be interpreted in favor of FHFA  
If the statute is ambiguous, the parties offer various rules to interpret the law 

in their favor.  The Ninth Circuit has made this task much simpler: “To the extent 
that a statute is ambiguous in assigning a limitations period for a claim, we will 
interpret it in a light most favorable to the government.”  FDIC v. Former Officers 
and Dirs. of Metro. Bank, 884 F.2d 1304, 1309 (9th Cir. 1989).  HERA created 
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FHFA as an agency of the United States, given that it is not “subject to the 
direction or supervision of any other agency of the United States,” 12 U.S.C. § 
4617(a)(7).  Under binding Ninth Circuit law, any ambiguous limitations period is 
interpreted in favor of the FHFA.   

Countrywide distinguishes Former Officers as applying only to the FDIC 
when acting in its “corporate capacity,” rather than as conservator or receiver of a 
private entity.  Nothing in the Ninth Circuit’s opinion is so limited to agencies 
acting in their corporate capacity.  Even were this distinction between 
conservatorship and corporate capacity relevant, the previously cited language 
from HERA reads in full “[w]hen acting as conservator or receiver, the Agency 
shall not be subject to the direction or supervision of any other agency of the 
United States or any State in the exercise of the rights, powers, and privileges of 
the Agency.”  12 U.S.C. § 4617(a)(7).  FHFA is a federal agency even when acting 
as conservator or receiver, which means that in the Ninth Circuit, ambiguous 
statutes of limitation are to be interpreted in its favor.9  The district court in Kansas 
interpreted an ambiguous limitations period in favor of a government agency like 
FHFA using the same reasoning.  NCUA Kansas, 2012 WL 3028803, at *16 (“In 
the face of this ambiguity, the extender statute should be construed in favor of the 
government”).  

Countrywide offers another argument if HERA is ambiguous.  According to 
the Defendants, extending statutes of repose would affect “repeal by implication” 
of Section 13.  Implied repeal is strongly disfavored.  Nat’l Ass’n of Home Builders 
v. Defenders of Wildlife, 551 U.S. 644, 662–63 (2007).  The limited nature of 
Congress’ action, however, makes clear that HERA was not a repeal of any statute.  

                                                           
9  The Ninth Circuit’s decision binds this Court regardless of whether the FHFA is a 
government agency for purpose of Bivens claims, see Herron v. Fed. Nat’l Mortg. Ass’n, 857 F. 
Supp. 2d 87 (D.D.C. 2012), or a government agency acting for a public purpose, freed from state 
limitations periods under the Summerlin doctrine, United States v. Summerlin, 310 U.S. 414 
(1940). 
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HERA simply created a new set of rules for FHFA alone.  UBS Americas, 858 F. 
Supp. 2d at 317 n.8.  Hence, at least in the Ninth Circuit, the ambiguous use of the 
word “limitation” in HERA must include statutes of repose. 
  3. The extension of statutes of repose is consistent with the purpose of HERA 

HERA was passed in an emergency session of Congress, as the housing 
markets entered crisis.  The apparent purpose of the extender statute was to grant 
FHFA “more time to decide whether and how to pursue any claims it inherited as 
Fannie Mae’s newly-appointed conservator,” in order to “put the regulated 
entit[ies] in a sound and solvent condition.”  UBS Americas, 858 F. Supp. 2d at 316 
(citations omitted).  That purpose can only be met by interpreting HERA to extend 
periods of repose, to give FHFA sufficient time to pursue the rights it inherited as 
conservator.10   

B. HERA applies to both federal and state law claims 
Countrywide next tries to limit the extender statute to state, but not federal, 

claims, since the extender statute mentions “the period applicable under State 
Law.”  This ignores the fact that HERA applies to “any action brought by the 
Agency as conservator or receiver.”  12 U.S.C. § 4617(b)(12)(A).  The use of the 
term “any” gives the statute an expansive meaning.  United States v. Gonzales, 520 
U.S. 1, 5 (1997).  There is no uncertainty in the phrase “any action brought by the 
Agency” and there is no indication from the referenced language that the statute is 
limited by its specific enumeration of state law.  Harrison v. PPG Indus., Inc., 446 
U.S. 578, 588–89 (1980).   

                                                           
10  This result is consistent with another canon of statutory interpretation.  HERA was an 
emergency law, passed in the midst of one of the most serious periods of financial instability in 
American history.  “Legislation enacted to alleviate grave conditions which result from 
economic disaster and public calamity deserves a generous interpretation so its remedial 
purposes may be accomplished.”  Norman J. Singer & J.D. Shambie Singer, Emergency 
Legislation, 3A Sutherland Statutory Construction § 73:6 (7th ed. 2011). 
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Countrywide points to alleged absurdities created by this interpretation, but 
cannot address the broad language used in defining the applicable class of claims.  
Countrywide’s arguments also do not resolve the unlikely assertion that a “federal 
statute applying to a federal agency . . . only applies to state law claims.”  NCUA 
Goldman, at 5 (emphasis in original).  Therefore, the Court follows the other 
district courts to have ruled on this question in holding that extender statutes like 
HERA apply to claims brought under both federal and state law.  See NCUA 
Kansas, 2012 WL 3028803, at *13–14; UBS Americas, 858 F. Supp. 2d at 317; 
NCUA Goldman. 

C. HERA applies to statutory claims 
Countrywide cites HERA’s reference to “contract” and “tort” claims to 

assert that those are the only type of action extended.  Statutory claims, which are 
neither, are not covered.  This argument once again ignores the broad language that 
Congress used.  The new period of limitation applies to “any action” brought by 
FHFA.    Courts often apply statutes of limitation to claims not easily characterized 
as “tort” or “contract” claims.  See, e.g., FDIC v. Zibolis, 856 F. Supp. 57, 61 
(D.N.H. 1994) (“The fact that a [statutory] fraudulent transfer claim cannot easily 
be defined as a contract or a tort claim does not make the federal statute of 
limitations inapplicable.  By its plain language, the statute of limitations . . . applies 
‘to any action brought by the FDIC as receiver.’ Thus, for statute of limitations 
purposes, a fraudulent transfer claim is necessarily considered to sound either in 
contract or in tort.”); FDIC v. Wabick, 335 F.3d 620 (7th Cir. 2003) (characterizing 
unjust enrichment claim as contractual for purposes of the statute of limitations 
applying to the FDIC).  Both the UBS Americas and NCUA Kansas courts 
concluded that statutory claims are extended by HERA and the credit union 
extender statute.   

D. For purposes of this motion, FHFA’s claims are timely 
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HERA extends by at least three years the statutes of repose and limitation for 
claims that were live as of September 6, 2008, the date FHFA was appointed 
conservator of Fannie Mae and Freddie Mac.  A claim was live then if it was 
“within one year after the discovery of the untrue statement or the omission, or 
after such discovery should have been made by the exercise of reasonable 
diligence” and within “three years after the security was bona fide offered to the 
public” or “more than three years after the sale.”  15 U.S.C. § 77m.  The FHFA 
was appointed conservator within three years of the bona fide offer or sale for the 
62 certificates not covered by footnote 2, supra.  The extension of the statutes of 
repose gave FHFA until at least September 6, 2011 to bring this suit.  

The claims could still be untimely under Section 13 and the D.C. Securities 
statute of limitation if Fannie Mae and Freddie Mac discovered or should have 
discovered that the Offering Documents contained material misstatements more 
than one year before September 6, 2008.  In its motion, Countrywide does not 
dispute that the claims were brought within one year of the discovery of any 
alleged untrue statements.  Both parties cite to an earlier decision of this Court, that 
a reasonable investor “was clearly on notice of Countrywide’s misrepresentations 
regarding underwriting standards by late 2007 or early 2008.”  Stichting 
Pensioenfonds ABP v. Countrywide Fin. Corp., 802 F.Supp.2d 1125, 1137 (C.D. 
Cal. 2011).  The discovery date mentioned in Stichting would mean these claims 
were alive on September 6, 2008, and therefore extended for at least three years.  
For purposes of a motion to dismiss, the Court accepts that FHFA did not and 
could not know of its rights until after September 6, 2007.  These claims were alive 
on September 6, 2008, giving FHFA at least three more years to sue the 
Defendants.  The complaint complies with the statutes of repose and limitation of 
federal, D.C., and Virginia law, and is therefore timely in full.11 

                                                           
11  However, at some later stage of the litigation, the Court must consider whether Fannie 
Mae and Freddie Mac discovered misstatements at an earlier date.  Countrywide may be able to 
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II. The Law of Virginia and Washington, D.C. can Constitutionally Apply to the 
Individual Defendants 

The Individual Defendants argue that neither Virginia nor D.C. state 
law can apply to them under the Due Process Clause and Full Faith and 
Credit Clause of the Constitution.  The “legislative jurisdiction” doctrine, 
which derives from those two constitutional provisions, forbids the 
application of a state law where the state has “no significant contact or 
significant aggregation of contacts, creating state interests, with the parties 
and the occurrence or transaction.”  Allstate Ins. Co. v. Hague, 449 U.S. 302, 
308 (1981).   

The Ninth Circuit has defined three distinct categories with separate 
doctrinal tests to determine when a state can constitutionally apply its law.  
Gerling Global Reinsurance Corp. of Am. v. Low, 296 F.3d 832, 839 (9th 
Cir. 2002), rev’d sub. nom. Am. Ins. Ass’n v. Garamendi, 539 U.S. 396 
(2003).  This matter falls into one of the first two categories defined in 
Gerling, which are “regulation of out-of-state entities on the basis of 
incidental in-state contacts” and “regulation of the substance of out-of-state 
transactions.”  Id. at 839–40.12   

The cases the Ninth Circuit cites explaining its first category involve 
“direct regulation,” like taxing, reporting and licensing requirements for out-

                                                                                                                                                                                           
show that the GSEs, powerful market making institutions, knew that the securities they were 
purchasing failed to conform to the guidelines listed in the Offering Documents.  That 
knowledge is relevant for two purposes: first, if Fannie Mae or Freddie Mac were aware of 
misstatements before September 6, 2007, the claims accrued more than a year before FHFA was 
appointed conservator, and may therefore be untimely. Second, a plaintiff cannot make a valid 
claim under Section 11 when “he knew of such untruth or omission” at the time of his 
acquisition of the security.  15 U.S.C. § 77k(a).  In the first regard, the Court finds itself in 
disagreement with the fixed accrual date found by Judge Cote, who determined that the claims 
only accrued when the certificates were downgraded by the credit rating agencies in February 
and March 2008.  UBS Americas, 858 F. Supp. 2d at 321. 
12 The third category is “taxation of in-state entities arising from transactions conducted 
entirely out-of-state.” 
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of-state parties acting within the state.  See Quill Corp. v. North Dakota, 504 
U.S. 298, 302 (1992) (collecting a use tax from corporations engaging in 
regular solicitation in the state); Am. Charities for Reasonable Fundraising 
Regulation v. Pinellas Cty., 221 F.3d 1211, 1213 (11th Cir. 2000) (requiring 
registration of out-of-state charitable entities); Adventure Commc’ns, Inc. v. 
Kentucky Registry of Election Fin., 191 F.3d 429, 437 (4th Cir. 1999) 
(analyzing whether there were sufficient “state interests such that it would 
not be fundamentally unfair to subject the [Defendants] to the Kentucky 
campaign reporting requirements.”).  The second category includes 
situations where the application of a state’s law will “alter” the “substance of 
the transaction.”  Gerling, 296 F.3d at 840–41.  The Ninth Circuit looks to 
scenarios where state law attempts to regulate an out-of-state contract.  

The Court is unsure of the distinction between “directly regulating 
out-of-state entities” and “direct regulation of out-of-state transactions,” 
since both serve to incentivize or penalize behavior of an out-of-state actor.  
Plainly, though, the doctrinal tests that apply to each category are very 
different.  Direct regulations of out-of-state entities are constitutional when 
there are minimum contacts between the state, the defendants, and the 
regulated activities, which is parallel to the Supreme Court’s “minimum 
contacts” test for personal jurisdiction.  Gerling, 296 F.3d at 839.  Direct 
regulations of transactions are constitutional whenever there are “sufficient 
contacts with the parties and the transaction.”  Id. at 841 (citing Hague, 449 
U.S. at 308).13  The Individual Defendants admit that “sufficient contacts” 

                                                           
13  The Court is not even confident that the doctrinal tests themselves are different.  While 
the Ninth Circuit only cites to Hague and what it calls the “choice-of-law” cases in describing the 
“sufficient contacts” test, two of the cases cited to in formulating the “minimum contacts” test 
also cite to Hague and the choice-of-law cases. See Adventure Commc’ns, 191 F.3d at 435–36; 
Am. Charities, 221 F.3d at 1216.  In fact, the Court of Appeals seems to have misinterpreted 
Adventure Communications.  The Fourth Circuit specifically rejects a “minimum contacts” 
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are fewer than “minimum contacts.”  Reply Mem. in Supp. of Adler, 
Kripalani and Sandefur’s Mot. to Dismiss, (“Individual Defendants Reply 
Memo,”) ECF No. 159, at 9–10. 

 Turning to the matter at hand, it is not obvious in which category the 
D.C. and Virginia Securities laws belong.  Gerling suggests that laws fall 
into the first category if they place “direct demands” on out-of-state-entities, 
with penalties imposed for noncompliance.  Gerling, 296 F.3d at 840.  Laws 
are properly within the second category if they “regulate the substance of 
out-of-state transactions.”  Id. at 842.  The state “Blue Sky” laws14 at issue 
here do not place direct demands for information or registration on out-of-
state entities, unlike the state laws in Quill, American Charities, and 
Adventure Communications.  However, the Blue Sky laws do place 
sanctions on entities that fail to comply with them.  The laws can regulate 
the substance of out-of-state transactions.  D.C. CODE § 31-5606.05(a)(1)(B) 
(imposing liability for an “untrue statement of a material fact”); VA CODE 

ANN. § 13.1-516 (describing liability for statements that are “false or 
misleading in any material respect”).  Conceivably, the sale of securities 
using such false statements could be lawful in another jurisdiction, but any 
sale on that basis would still violate D.C. and Virginia law.  That would be a 
substantive regulation, altering the nature of the out-of-state sale.   

The Court concludes that the application of D.C. and Virginia law fall 
into the second category, subject to the “sufficient contacts” test.  The Blue 
Sky laws at issue here do not directly regulate any business within any 
specific industry; instead applying generally to any person selling a 

                                                                                                                                                                                           
analysis in favor of a blended test that looks to whether there are “sufficient contacts.”  
Adventure Commc’ns, 191 F.3d at 437.  
14 “Blue Sky” laws are state laws “establishing standards for offering and selling 
securities.”  Black’s Law Dictionary (9th ed. 2009).  48 American jurisdictions passed such laws 
between 1911 and 1933.  Id. 
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“security.”  The relevant state laws attach civil penalties for the sale of 
securities “by means of an untrue statement of a material fact,” which 
regulates how the sale occurred. That is the gravamen of Gerling’s second 
category.   

Under the doctrinal test for the second category, the Court must assess 
whether the allegations in the FAC show that Virginia and D.C. “have a 
significant contact or significant aggregation of contacts, creating state 
interests, such that choice of its law is neither arbitrary nor fundamentally 
unfair.”  Hague, 449 U.S. at 313.  Two relevant contacts are plaintiff’s status 
as a commuter into the state seeking to apply its law and general business 
contacts between the defendant and the state.  Id. at 314, 317.  The FAC 
accuses the Underwriter and Depositor Defendants of targeting Fannie Mae 
in Washington, D.C. and Freddie Mac in Virginia, by sending offering 
materials with allegedly false statements.  FAC ¶ 55.  The FAC also states 
that the Individual Defendants conducted and participated in the mailings. 
Id. ¶¶ 14, 470, 504.  Plaintiffs were actual residents of Washington, D.C. and 
Virginia, not mere commuters.  The Individual Defendants marketed 
national securities into the jurisdictions.  These contacts are sufficient under 
Hague to apply D.C. and Virginia securities laws to these defendants.15 

Individual Defendant David Spector also argues that if the Securities 
Act claims were dismissed, then the transferor court (the Southern District of 
New York) would not have personal jurisdiction over him.  Since those 

                                                           
15  The Individual Defendants Adler, Kripalani and Sandefur attempt to cabin Hague’s 
holding to “the selection of one state’s law between the laws of two states.”  Individual 
Defendants Reply Memo, at 10.  This is an incorrect interpretation of Hague, which merely held 
that the selection of one state’s law did not violate the Constitution, not that another choice was 
unconstitutional.  The FHFA makes clear that if this case against the Individual Defendants were 
dismissed, it would re-file its claims under California law, where all of the Individual Defendants 
reside.  In other words, the Court must choose whether only California law can apply to the 
Individual Defendants, or whether California law as well as that of another state can do so.  That 
is the same question the Supreme Court faced in Hague. 
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claims were not dismissed, the transferor court, and this Court, retain 
jurisdiction.   

III. Conclusion 
With the exception of claims based on the 24 Certificates issued 

pursuant to shelf statements filed before July 25, 2005, the Court has 
rejected each argument brought by defendants at this stage of the litigation.  
HERA extends statutes of repose and limitation.  HERA lengthens the time 
periods for statutory, federal and state law claims.  The claims brought by 
FHFA were timely as of September 6, 2008.  There are sufficient contacts 
between the transactions at issue and the jurisdictions of Washington, D.C. 
and Virginia to properly subject the Individual Defendants to their law.  The 
Defendants’ motions to dismiss are denied. 
 IT IS SO ORDERED. 
       
DATED:  October  18, 2012    ____________________________ 
        Hon. Mariana R. Pfaelzer  
        United States District Judge 
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