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CORPORATE DISCLOSURE STATEMENT 
 

 Pursuant to FRAP 26.1, Plaintiff-Appellant American International Group, 

Inc. states that it is a publicly held corporation listed on the New York Stock 

Exchange and that no other publicly held corporation owns ten percent or more of 

its shares.  The remaining Plaintiffs-Appellants are direct or indirect subsidiaries of 

American International Group, Inc., and no other publicly held corporation owns 

ten percent or more of their shares. 

Case: 12-1640     Document: 41     Page: 3      06/01/2012      626034      56



 

ii 
 

TABLE OF CONTENTS 

Page 

CORPORATE DISCLOSURE STATEMENT .......................................................... i 

TABLE OF AUTHORITIES .................................................................................... iv  

PRELIMINARY STATEMENT ............................................................................... 1 

JURISDICTION ......................................................................................................... 3 

ISSUE PRESENTED ................................................................................................. 4 

STATEMENT OF THE CASE .................................................................................. 4 

STATEMENT OF FACTS ........................................................................................ 7 

A.  Residential Mortgage Loan Transactions .............................................. 7 

B.  RMBS Transactions .............................................................................. 8 

C.  The Geographic Location Of The RMBS Transactions ........................ 9 

D.  The Geographic Locations Of The Mortgage Loan Transactions ........ 9 

E.  AIG’s Complaint ................................................................................. 11 

F.  The Decisions Below .......................................................................... 14 

1.  The October 20 Order ............................................................... 14 

2.  The December 20 Order ............................................................ 17 

SUMMARY OF ARGUMENT ............................................................................... 20 

STANDARD OF REVIEW ..................................................................................... 23 

ARGUMENT ........................................................................................................... 23 

 THE DISTRICT COURT ERRED IN SUSTAINING EDGE ACT 
JURISDICTION ............................................................................................ 23 

Case: 12-1640     Document: 41     Page: 4      06/01/2012      626034      56



 

iii 
 

A.  The Mortgage Loan Transactions Cannot Provide A Basis For 
Jurisdiction Over Claims Arising Out Of The RMBS 
Transactions ......................................................................................... 26 

1.  AIG’s Suit Does Not Arise Out Of The Mortgage Loan 
Transactions .............................................................................. 26 

2.  AIG’s RMBS Transactions Do Not “Involve” Territorial 
Banking ..................................................................................... 29 

3.  Treating Mortgage Loan Transactions As A Basis For 
Jurisdiction Over RMBS Transactions Would Radically 
Expand Specific Personal Jurisdiction In RMBS Suits ............ 36 

B.  Even If The Territorial Mortgage Transactions Could Otherwise 
Confer Federal Jurisdiction, They Lacked The Necessary 
Involvement Of A Federally Chartered Bank ..................................... 38 

1.  A Federally Chartered Bank Named As A Defendant 
Must Have Been Involved In The Territorial Banking 
Transaction ................................................................................ 39 

2.  No Federally Chartered Bank Named As A Defendant 
Was Involved When Territorial Banking Occurred Here ......... 43 

C.  In Any Event, The Number Of Territorial Loans Here Is De 
Minimis And Thus Cannot Support Edge Act Jurisdiction ................. 44 

CONCLUSION ........................................................................................................ 45 

 

Case: 12-1640     Document: 41     Page: 5      06/01/2012      626034      56



 

iv 
 

TABLE OF AUTHORITIES 

Page(s) 

Cases 

A.I. Trade Finance, Inc. v. Petra International Banking Corp., 
62 F.3d 1454 (D.C. Cir. 1995) ................................................................ 40, 41, 42 

Allstate Ins. Co. v. CitiMortgage, Inc., 
No. 11 Civ. 1927, 2012 WL 967582 ............................................................ 33, 40 

Baker v. David Alan Dorfman, P.L.L.C., 
232 F.3d 121 (2d Cir. 2000) ............................................................................... 41 

Bank of N.Y. v. Bank of Am., 
861 F. Supp. 225 (S.D.N.Y. 1994) ............................................................... 33-34 

Burgos v. Citibank, N.A., 
432 F.3d 46 (1st Cir. 2005) ........................................................................... 27, 39 

Chase Manhattan Bank (N.A.) v.  Corporacion Hotelera de Puerto Rico, 
516 F.2d 1047 (1st Cir. 1975) ............................................................................. 27 

City of Stockton v. Bank of Am., N.A., 
No. 08-CV-4060, 2008 WL 4911183 (N.D. Cal. Nov. 13, 2008) ...................... 45 

Clarken v. Citicorp Diner’s Club, Inc., 
No. 01 C 5123, 2001 WL 126336 (N.D. Ill. Oct. 22, 2001) ............................... 27 

Conjugal Society Composed of Juvenal Rosa v. Chicago Title Insurance Co., 
690 F.2d 1 (1st Cir. 1982) ................................................................................... 28 

Contitrade Servs. Corp. v. Eddie Bauer, Inc., 
794 F. Supp. 514 (S.D.N.Y. 1992) ..................................................................... 45 

Corporacion Venezolana de Fomento v. Vintero Sales Corp., 
629 F.2d 786 (2d Cir. 1980) ........................................................................passim 

Diaz v. Pan American Fed. Sav. & Loan Ass’n, 
635 F.2d 30 (1st Cir. 1980) ..........................................................................passim 

Durant, Nichols, Houston, Hodgson & Cortese-Costa, P.C. v. DuPont, 
565 F.3d 56 (2d Cir. 2009) ........................................................................... 23-24 

Case: 12-1640     Document: 41     Page: 6      06/01/2012      626034      56



 

v 
 

Gen. Star Indem. Co. v. Platinum Ltd. Bank of Am., N.A., 
No. 00 Civ. 4960, 2001 WL 40763 (S.D.N.Y. Jan. 17, 2001) ........................... 27 

Grace v. Corp. of Lloyd’s,, 
No. 96-cv-8334, 1997 WL 607543 (Oct. 2, 1997) ............................................. 27 

Helicopteros Nacionales de Colombia, S.A. v. Hall, 
466 U.S. 408 (1984) ............................................................................................ 36 

Lazard Freres & Co. v. First Nat’l Bank of Maryland, 
No. 91 Civ. 0628, 1991 WL 221087 (S.D.N.Y. Oct. 15, 1991) ................... 33, 39 

In re Lehman Bros. Mortg.-Backed Sec. Litig., 
650 F.3d 167 (2d Cir. 2011) ................................................................................. 8 

In re Lloyd’s Am. Trust Fund Litig., 
928 F. Supp. 333 (S.D.N.Y. 1996) ............................................................... 27, 33 

MLC Fishing, Inc. v. Velez, 
667 F.3d 140 (2d Cir. 2011) ............................................................................... 43 

Mesa v. California, 
489 U.S. 121 (1989) ...................................................................................... 41-42 

In re Methyl Tertiary Butyl Ether Prods. Liab. Litig., 
488 F.3d 112 (2d Cir. 2007) ............................................................................... 24 

Osborn v. Bank of the United States, 
22 U.S. (9 Wheat.) 738 (1824) ........................................................................... 42 

Owen Equipment & Erection Co. v. Kroger, 
437 U.S. 365 (1978) ............................................................................................ 24 

Parmalat Capital Finance Ltd. v. Bank of America Corp., 
639 F.3d 572 (2d Cir. 2011) ......................................................................... 23, 24 

Pinto v. Bank One Corp., 
No. 02 Civ. 8477, 2003 WL 21297300 (S.D.N.Y. June 4, 2003) .......... 15, 33, 45 

Racepoint Partners, LLC v. JPMorgan Chase Bank, 
No. 06 CIV 2500, 2006 WL 3044416 (S.D.N.Y. Oct. 26, 2006) ....................... 35 

Case: 12-1640     Document: 41     Page: 7      06/01/2012      626034      56



 

vi 
 

Santander Consumer USA Inc. v. White, 
No. 6:10-cv-1474, 2010 WL 4608689 (M.D. Fla. Nov. 5, 2010) ...................... 16 

Societe d’Assurance de l’Est SPRL v. Citigroup Inc., 
No. 10 Civ. 4754, 2011 WL 4056306 (S.D.N.Y. Sept. 13, 2011)...................... 39 

Sollitt v. KeyCorp, 
No. 09-4143, 2012 WL 284389 (6th Cir. Feb. 1, 2012) ..............................passim 

Somlyo v. J. Lu-Rob Enters., Inc.,  
932 F.2d 1043 (2d Cir. 1991) ............................................................................. 24 

Stamm v. Barclays Bank of N.Y., 
960 F. Supp. 724 (S.D.N.Y. 1997) ..................................................................... 25 

In re United States ex rel. S. Prawer & Co., 
24 F.3d 320 (1st Cir. 1994) ................................................................................. 34 

Wm. Passalacqua Builders, Inc. v. Resnick Developers South, Inc., 
933 F.2d 131 (2d Cir. 1991) ............................................................................... 41 

World-Wide Volkswagen Corp. v. Woodson, 
444 U.S. 286 (1980) ............................................................................................ 36 

Constitutional Provisions And Statutes 

U.S. CONST. art. III, § 2, cl. 1 ................................................................................... 40 

12 U.S.C. §§ 612-31................................................................................................. 41 

12 U.S.C. § 632 .................................................................................................passim 

15 U.S.C. § 77k ........................................................................................................ 14 

15 U.S.C. § 77l(a)(2) ................................................................................................ 14 

15 U.S.C. § 77o ........................................................................................................ 14 

15 U.S.C. § 77v(a) ................................................................................................... 14 

28 U.S.C. § 1292(b) ............................................................................... 3, 5, 6, 17, 20 

28 U.S.C. § 1334(b) ................................................................................................... 5 

Case: 12-1640     Document: 41     Page: 8      06/01/2012      626034      56



 

vii 
 

28 U.S.C. § 1334(c)(1) ............................................................................................. 19 

28 U.S.C. § 1367 ...................................................................................................... 18 

28 U.S.C. § 1452(a) ................................................................................................... 5 

28 U.S.C. § 1452(b) ................................................................................................. 19 

Other Authorities 

JESSE DUKEMINIER, PROPERTY (13th ed. 1991-92) .................................................... 7 

Bill Shepherd, Perils and Phantasms: The mortgage securitization boom is 
threatened by recession, legislation and rate change, INV. DEALERS’ DIG., Feb. 
3, 2003, available at 2003 WLNR 16905310 .................................................... 37 

CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FED. PRACTICE & PROCEDURE 
CIVIL § 1067.1 (3d ed. 2002) ........................................................................ 36-37 

Case: 12-1640     Document: 41     Page: 9      06/01/2012      626034      56



 

 

PRELIMINARY STATEMENT 

 Plaintiffs-Appellants American International Group, Inc. and certain 

subsidiaries (collectively, “AIG”) filed this action in New York state court, 

alleging that they were defrauded or otherwise misled into purchasing residential 

mortgage-backed securities (“RMBS”) from certain of the Defendants-Appellees 

(“Defendants”).  RMBS are created by pooling numerous already-existing 

residential mortgage loans into a trust, and then having the trust issue securities 

that entitle the purchasers of the securities to a share of the payments made by the 

borrowers on the mortgage loans. 

 Defendants removed AIG’s suit to federal court, and the U.S. District Court 

for the Southern District of New York (Jones, J.) denied AIG’s motion to remand 

the case to state court for lack of federal subject matter jurisdiction.  Am. Int’l Grp., 

Inc. v. Bank of Am. Corp., 820 F. Supp. 2d 555 (S.D.N.Y. Oct. 20, 2011) (“October 

20 Order”) (SPA2).  The district court predicated jurisdiction on a 1933 

amendment to the 1919 Edge Act, which is codified at 12 U.S.C. § 632: 

[A]ll suits of a civil nature at common law or in equity to which any 
corporation organized under the laws of the United States shall be a 
party, arising out of transactions involving … international or foreign 
banking, or banking in a dependency or insular possession of the 
United States … shall be deemed to arise under the laws of the United 
States … and any defendant in any such suit may, at any time before 
the trial thereof, remove such suits from a State court into the district 
court of the United States for the proper district by following the 
procedure for the removal of causes otherwise provided by law. 
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12 U.S.C. § 632 (emphasis added).   

  The district court’s ruling was error, for AIG’s lawsuit does not arise out of 

any transaction involving international or foreign banking or banking in a 

dependency or insular possession of the United States.  The district court relied for 

jurisdiction upon mortgage loans in the RMBS trusts, a scant few of which were 

secured by properties in U.S. insular territories including Guam.  AIG’s lawsuit, 

however, does not arise from these mortgages, to which AIG was not a party.  

Instead, it arises out of the creation and sale of the RMBS themselves, which 

occurred entirely between U.S. entities within the continental United States.   

 Nor do the RMBS transactions “involv[e]” territorial banking simply 

because they can be traced back to the prior mortgage loans.  Under Corporacion 

Venezolana de Fomento v. Vintero Sales Corp., 629 F.2d 786 (2d Cir. 1980), and 

authority from other Circuits, Edge Act jurisdiction cannot rest on relation back to 

prior international or territorial banking transactions.  By finding the Edge Act 

applicable based upon such a tangential connection to “banking in a dependency or 

insular possession of the United States,” the district court erred in a way that 

threatens to alter the federal-state balance by sweeping numerous otherwise non-

removable cases into federal court.  

 Even if the district court were correct to look to the few territorial mortgage 

loans in the RMBS trusts, it still erred in finding Edge Act jurisdiction because no 
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federally chartered bank named as a defendant was involved at the time these loans 

were originated.  Only years later—indeed, after the RMBS were created and sold 

to AIG—did a federally chartered bank (Bank of America, N.A.) come into the 

picture by becoming a successor to other entities.   

 And even aside from these errors, the district court erred in failing to rule 

that the de minimis number of territorial mortgage loans in the RMBS trusts—27 

out of 1.7 million loans (0.002%)—is insufficient to provide a basis for Edge Act 

jurisdiction. 

 Although the district court rejected these points in finding jurisdiction, it did 

recognize that its ruling involved important issues on which district courts have 

reached conflicting results, and thus certified the October 20 Order for 

interlocutory appeal under 28 U.S.C. § 1292(b).  Am. Int’l Grp., Inc. v. Bank of 

Am., Inc., 2011 WL 6778473 (S.D.N.Y. Dec. 20, 2011) (“December 20 Order”) 

(SPA10).  This Court accepted the appeal, SPA1, and should now vacate the 

October 20 Order. 

JURISDICTION 

 As explained in the Argument, infra, the district court lacked jurisdiction 

under 12 U.S.C. § 632.  This Court has appellate jurisdiction under 28 U.S.C. 

§ 1292(b) because the district court certified its order for interlocutory appeal, 
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SPA23, AIG timely filed a petition for permission to appeal, see No. 11-5419 (2d 

Cir. petition filed Dec. 30, 2011), and this Court granted the petition, SPA1. 

ISSUE PRESENTED 

Whether the district court erred in finding federal subject matter jurisdiction 

under the Edge Act, 12 U.S.C. § 632: 

a. Because Edge Act jurisdiction cannot extend to a dispute 

arising from RMBS transactions in the continental United 

States based merely on the fact that a few mortgage loans in the 

RMBS trusts are secured by properties in U.S. territories; 

b. Because, even if the mortgage loan transactions could otherwise 

supply jurisdiction, no federally chartered bank named as a 

defendant was involved in the mortgage loan transactions; and 

c. Because, in any event, the number of territorial mortgage loans 

was de minimis. 

STATEMENT OF THE CASE 

 1.  AIG filed its complaint on August 8, 2011, in the Supreme Court of the 

State of New York, County of New York, against various Defendants that 

fraudulently induced or otherwise misled AIG into purchasing RMBS in 349 

RMBS offerings.  Joint Appendix (“JA”) 56. 
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 2.  Defendants filed a notice of removal to the U.S. District Court for the 

Southern District of New York, invoking 12 U.S.C. § 632 (Edge Act) and 28 

U.S.C. §§ 1334(b) and 1452(a) (“related to” bankruptcy) as bases for removal.  

Defendants later filed an amended notice of removal.  JA272.  AIG moved to 

remand the case to state court for lack of federal subject matter jurisdiction.  In the 

October 20 Order, the district court denied the motion.  SPA23. 

 3.  AIG moved for reconsideration of the October 20 Order and, in the 

alternative, for certification of that order for interlocutory appeal under 28 U.S.C. 

§ 1292(b).  The district court denied reconsideration, but granted certification for 

interlocutory appeal under § 1292(b).  SPA23.  AIG timely filed a petition for 

permission to appeal, which this Court granted.  SPA1. 

 4.  During the period that the parties were litigating the jurisdictional issues 

described above, the Judicial Panel on Multidistrict Litigation (“JPML”) entered 

orders concerning in which federal district court the underlying action will proceed 

in the event the jurisdictional issues are resolved in favor of federal jurisdiction.  

On September 9, 2011, the JPML, on Defendants’ motion, issued a conditional 

transfer order that, if finalized, would have transferred the entire action (for pre-

trial proceedings) to a Multidistrict Litigation (“MDL”) in the Central District of 

California.  Conditional Transfer Order, In re Countrywide Fin. Corp. Mortg.-

Backed Sec. Litig., MDL No. 2265 (J.P.M.L. Sept. 9, 2011), ECF No. 162; see 28 
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U.S.C. § 1407.  On December 21, 2011, the JPML issued a further order that 

declined to transfer the entire action to the MDL and instead transferred only 

AIG’s “Countrywide MBS claims” to the MDL (for pre-trial proceedings, after 

which this portion of the case will return to the Southern District of New York) and 

ruled that AIG’s “non-Countrywide MBS claims” should remain in the Southern 

District of New York.  Transfer Order and Simultaneous Separation and Remand 

of Certain Claims at 1, 2, In re Countrywide Fin. Corp. Mortgage-Backed Sec. 

Litig., MDL No. 2265 (J.P.M.L. Dec. 21, 2011), ECF No. 288 (SPA25-26). 

 5.  After the district court granted certification for appeal under § 1292(b), 

but before this Court accepted the appeal, AIG moved the JPML to stay its transfer 

order pending resolution of the appeal.  The JPML declined to stay the transfer 

order, reasoning that, if this Court accepts and decides the appeal, this Court’s 

“ruling on [the] appeal can be carried out by the transferee court.”  Corrected 

Transfer Order and Simultaneous Separation and Remand of Certain Claims at 2, 

In re Countrywide Fin. Corp. Mortgage-Backed Sec. Litig., MDL No. 2265 

(J.P.M.L. Jan. 11, 2012), ECF No. 301 (SPA28). 

 The parties subsequently stipulated to a stay of the non-transferred portion of 

the case (i.e., the portion that remains in the Southern District of New York) 

pending this Court’s resolution of the appeal.  The parties, however, were unable to 

reach such a stipulation as to the transferred portion of the case (i.e., the portion 
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that is now in the Central District of California).  AIG requested a stay in the 

Central District on the ground that judicial economy is best served by allowing a 

determination by this Court whether federal jurisdiction exists before any further 

proceedings occur in federal court.  The Central District denied the request.  After 

this Court accepted the appeal, AIG again moved for a stay in the Central District 

on the same ground, amplified by the fact that this Court had now accepted the 

appeal.  That motion has been fully briefed, and a decision is pending.1     

STATEMENT OF FACTS 

A. Residential Mortgage Loan Transactions  

 A residential mortgage loan is a transaction in which a lender (sometimes 

called an “originator”) makes a loan to a borrower, repayment of which is secured 

by the lender taking an interest in the borrower’s residential property.  See, e.g., 

JESSE DUKEMINIER, PROPERTY 329 (13th ed. 1991-92).  “The mortgage transaction 

consists of two documents:  (i) the note and (ii) the mortgage.  [The] note is a 

document that evidences the debt . . . .  [The mortgage] is the agreement that the 

land will be sold if the debt is not paid, and the lender reimbursed from the 

proceeds [of] the sale.”  Id. at 329-30.  Concurrent with execution of the mortgage, 

the lender ordinarily records the mortgage in the county courthouse so as to “give 
                                           
1   Before the motion for a stay was fully briefed, the Central District ruled on a 
previously submitted motion to dismiss the complaint by granting in part and 
denying in part the motion.  Am. Int’l Grp., Inc. v. Countrywide Fin. Corp., No. 11-
cv-10549, 2012 WL 1869898 (C.D. Cal. May 23, 2012). 
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the lender priority over subsequent purchasers of the land,” who can acquire the 

property only “subject to the mortgage.”  Id. at 330. 

B. RMBS Transactions   

 An RMBS transaction depends upon many individual mortgage loan 

transactions already having occurred.  As this Court recently described the process: 

[T]he loans are sold to a “depositor” that securitizes the loans—
meaning, in effect, that the depositor secures the rights to cash flows 
from the loans so that those rights can be sold to investors.  The loans 
are then placed in issuing trusts, which collect the principal and 
interest payments made by the individual mortgage borrowers and, in 
turn, pay out distributions to the purchasers of the mortgage pass-
through certificates . . . .  Finally the depositor sells the certificates to 
underwriters, who then offer them to investors. 
 

In re Lehman Bros. Mortg.-Backed Sec. Litig., 650 F.3d 167, 171 (2d Cir. 2011).  

The RMBS here follow this same process and structure.  See JA87-89.   

 Investors in the RMBS are not parties to the mortgage loan transactions; 

they acquire an interest in the cash flow from a pool of such mortgage loans only 

when they purchase the RMBS.  Defendants have asserted in other contexts that 

RMBS investors have no interest in any individual loan in the pool.  See, e.g., 

Memorandum of Law in Support of Defendants’ Motion to Dismiss at 7, Walnut 

Place LLC v. Countrywide Home Loans, Inc., No. 650497/2011 (N.Y. Sup. Ct. 

N.Y. Cty. May 17, 2011)  (“The repurchase [of a loan] remedy . . . belongs to ‘the 

Trustee,’ which holds the loans on behalf of the trust.  It does not belong to 

certificateholders.”). 
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C. The Geographic Location Of The RMBS Transactions  

 AIG’s complaint identifies 349 RMBS offerings in which AIG purchased 

RMBS for a total price of $28 billion.  JA249-71.  The RMBS were created and 

sold to AIG entirely within the continental United States.  See JA87 (Compl. ¶ 77) 

(“Almost all activity pertaining to the securitization of the mortgage loans at issue 

occurred in New York, including the underwriting, negotiating, drafting, and 

signing of the operative agreements, the formation of the trusts, and the 

compilation and transmission of the Offering Materials.”).  Defendants did not 

contend otherwise in their original or amended notices of removal, instead relying 

upon certain mortgage loan transactions (as opposed to the subsequent RMBS 

transactions) as the factual predicate for Edge Act jurisdiction.  JA278-80.  

D. The Geographic Locations Of The Mortgage Loan Transactions 

 Nearly all of the total number of mortgage loans in the RMBS trusts were 

secured by properties in the continental United States.  Only 5 of the RMBS trusts 

contained mortgage loans secured by any properties in U.S. territories, and even 

then such loans constituted only a miniscule portion of the trusts:  

• BAYV 2006-A contained 6,637 total loans, of which 15 were secured 
by properties in Guam, Puerto Rico, or the U.S. Virgin Islands.  
JA383. 

• BAYV 2006-B contained 3,997 total loans, of which 4 were secured 
by properties in the Northern Mariana Islands or the U.S. Virgin 
Islands.  JA387. 
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• CWALT 2005-20CB contained 5,807 total loans, of which 2 were 
secured by properties in Guam.  JA378, 426. 

• GSR 2006-1F contained 2,245 total loans, of which 3 were secured by 
properties in the U.S. Virgin Islands.  JA392-94. 

• SEMT 2007-3 contained 1,997 total loans, of which 3 were secured 
by properties in the U.S. Virgin Islands.  JA427.2     

The remaining 344 RMBS trusts contained 1,704,930 total loans, of which none 

was secured by a property in a U.S. territory.  JA306-13.  Thus, the number of 

territorial loans relative to the total number of loans in the 5 RMBS trusts was 27 

out of 20,683 (0.1%), and the number of territorial loans relative to the total 

number of loans in all 349 RMBS trusts was 27 out of 1,725,613 (0.002%).  

JA313.  

                                           
2  The 27 loans secured by properties located in U.S. territories were not even 
necessarily included in the RMBS trusts when the deals closed.  The only basis for 
stating that 22 of those 27 loans were included in the RMBS trusts are prospectus 
supplements that pre-dated the closings of the RMBS offerings and warned that 
the loans identified may change before the offerings closed.  See, e.g., BAYV 
2006-A Prospectus Supp., at S-61-62 
(http://www.sec.gov/Archives/edgar/data/1221293/000095013306000597/ 
w16540b5e424b5.htm).  (As to the other 5 loans (in the GSR 2006-1F and SEMT 
2007-3 RMBS offerings), Defendants claimed through an unsupported declaration 
that the loans were included in the RMBS trusts when the deals closed.  See 
JA427.)  Because the prospectus supplements are a dubious source for determining 
the precise geographical locations of the territorial loans, AIG asserted a smaller 
number of territorial loans in certain of its papers below and in its petition for 
permission to appeal to this Court based on how many territorial loans were 
indicated in Defendants’ declarations.   
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E. AIG’s Complaint 

 AIG’s complaint alleges that, between 2005 and 2007, AIG paid $28 billion 

to acquire RMBS in the 349 offerings at issue in the complaint.  JA63 (Compl. 

¶ 2).  The central allegation of AIG’s complaint is that it was fraudulently induced 

(or otherwise misled) into making this investment by Defendants’ 

misrepresentations of the credit quality and characteristics of the pools of mortgage 

loans contained in the RMBS trusts.  See, e.g., id. (Compl. ¶ 3) (“The Offering 

Materials used to sell the RMBS fraudulently misrepresented and concealed the 

actual credit quality of the mortgages by providing false quantitative data about the 

loans, thus masking the true credit risk of AIG’s investments.”); id. (Compl. ¶ 4) 

(“To make matters worse, Defendants provided to the rating agencies the same 

false credit metrics that riddled the Offering Materials, thus allowing Defendants to 

engineer inflated credit ratings for the RMBS, which they also used to market the 

securities.”).3 

                                           
3   Prospective purchasers of RMBS like AIG take an interest in the credit quality 
of the mortgage loans “[b]ecause the cash flow from the loans in the collateral pool 
of a securitization is the source of payments to holders of the securities issued by 
the trust,” and thus “the credit quality of the securities depends directly upon the 
credit quality of the loans in the collateral pool.”  JA88 (Compl. ¶ 84).  Because the 
loan pool for each RMBS offering usually includes thousands of loans (and did 
here, see supra, at 9-10), the underwriter, which has access to data concerning the 
loans, is responsible for gathering and providing information on the loans so that 
the prospective purchaser can assess the risk of the securities.  JA89 (Compl. ¶ 85).  
The underwriter also furnishes this data to ratings agencies, which independently 

Case: 12-1640     Document: 41     Page: 20      06/01/2012      626034      56



 

  12 
 

 AIG is not alone in making such allegations.  For example, New York 

Attorney General Eric T. Schneiderman conducted an investigation and concluded 

that Defendants Countrywide and Bank of America face liability under New York 

law because, inter alia, they “‘repeatedly breached representations and warranties 

regarding loan quality.’”  JA128 (Compl. ¶ 175) (quoting Memorandum of Eric T. 

Schneiderman, Attorney General of the State of New York, In Support of Motion 

to Intervene at 9, In re The Bank of New York Mellon, No. 651786/2011 (N.Y. Sup. 

Ct. N.Y. Cty. Aug. 4, 2011)).  

 Although AIG’s complaint details Defendants’ misrepresentations 

concerning the characteristics of the mortgage loans in the RMBS trusts, the 

complaint makes clear that AIG did not suffer injury when those mortgage loan 

transactions were consummated, but rather at the later date when AIG purchased 

the RMBS:   

AIG reviewed and relied on the misleading misrepresentations about 
loan characteristics, favorable ratings, and embellished underwriting 
practices.  It would not have purchased these securities had it known 
the truth. 
    

JA75 (Compl. ¶ 26) (emphasis added); see also, e.g., JA203-04.4  

                                                                                                                                        
evaluate the risk and assign a rating to the RMBS that the underwriter uses in 
marketing the RMBS to potential purchasers.  Id. (Compl. ¶ 86). 
4   Moreover, because AIG was acquiring an interest in the cash flow from a pool 
of loans, AIG’s interest was in the characteristics of the pool (rather than any 
single loan), and Defendants’ representations were made at the pool level.  See, 
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 According to the complaint, AIG has suffered losses in excess of $10 billion 

from its purchase of the RMBS.  JA75 (Compl. ¶ 26).  Specifically, “[a]s a result 

of [Defendants’] misrepresentations, the true value of the certificates on the date of 

purchase was far lower than the price paid by AIG.”  JA205 (Compl. ¶ 372).  This 

loss became even more clear “when the defective loans experienced unprecedented 

rates of delinquency, default and foreclosure … [and] the performance and value of 

the certificates plummeted,” making the certificates “unmarketable at prices 

anywhere near the prices paid by AIG.”  Id.  AIG realized a loss of $8 billion when 

it sold some of the RMBS in December 2008, and AIG’s balance sheet as of June 

2011 reported losses of over $2 billion on the RMBS it continues to hold.  JA206-

07 (Compl. ¶ 375). 

 Based on these allegations, AIG’s complaint asserts causes of action under 

New York common law for fraudulent inducement, JA234-35, aiding and abetting 

fraudulent inducement, JA235, and negligent misrepresentation, JA244-46, and 

under federal securities law for violations of sections 11, 12(a)(2), and 15 of the 

                                                                                                                                        
e.g., JA99 (Compl. ¶ 111) (“‘Under its Standard Underwriting Guidelines, 
Countrywide Home Loans generally permits a debt-to-income ratio based on the 
borrower’s monthly housing expenses of up to 33% and a debt-to-income ratio 
based on the borrower’s total monthly debt of up to 38%.’ CWALT 2006-OA16 
Prospectus Supplement dated August 29, 2006 at S-49.”); JA43 (Compl. ¶ 119) 
(“The prospectus supplement for CWALT 2006-OA16 represented that 2,519 
mortgage loans in the aggregate pool, or 84.8% by principal balance at origination, 
were secured by owner-occupied properties.”).  
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1933 Act (15 U.S.C. §§ 77k, 77l(a)(2), and 77o), JA236-44.5  The exhibits to 

AIG’s complaint subdivide these causes of action into claims against the relevant 

Defendants with respect to each of the 349 RMBS offerings.  Compl. Exs. 1-349, 

Am. Int’l Grp., Inc. v. Bank of Am. Corp., No. 652199/2011 (N.Y. Sup. Ct. N.Y. 

Cty. Aug. 8, 2011). 

F. The Decisions Below 

1. The October 20 Order  

 In the October 20 Order, the district court denied AIG’s motion to remand 

the case to state court, predicating federal subject matter jurisdiction on the Edge 

Act, 12 U.S.C. § 632, and finding it unnecessary to address Defendants’ other 

asserted basis for removal, i.e., “related to” bankruptcy jurisdiction.  SPA8 n.1.   

 The district court’s Edge Act analysis conflated the RMBS transactions with 

the mortgage loan transactions.  Without discussing (at least on this point) this 

Court’s decision in Corporacion Venezolana, 629 F.2d 786, the district court 

reasoned that “Edge Act jurisdiction only requires that the case arise from 

transactions ‘involving’ territorial or foreign banking, and indeed, that involvement 

can be incidental.  Here, that requirement is plainly satisfied by the presence of the 

territorial mortgages.”  SPA6 (citation omitted).  The court “[a]dditionally” 

                                           
5   These federal claims are not removable by virtue of that statute alone, see 15 
U.S.C. § 77v(a), and thus were not invoked by Defendants in their original or 
amended notices of removal.    
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reasoned that AIG’s claims trigger Edge Act jurisdiction because the complaint 

relies on facts concerning the mortgage loans—for example, that Defendants 

misrepresented that the loans “complied with the underwriting standards described 

in Defendants’ [RMBS] offering materials.”  Id. 

 The district court next rejected any argument that the number of territorial 

loans among the total number of loans in the RMBS trusts at issue was de minimis 

and thus could not support Edge Act jurisdiction.  SPA7.  According to the court, 

“it appears that Edge Act jurisdiction lies even if the foreign or territorial 

transactions comprise only a ‘small portion’ of the challenged transactions.”  Id. 

(quoting Pinto v. Bank One Corp., No. 02 Civ. 8477, 2003 WL 21297300, at *3 

(S.D.N.Y. June 4, 2003)).      

 Finally, the district court ruled that Edge Act jurisdiction does not require 

that a federally chartered bank—in the words of the statute, a “corporation 

organized under the laws of the United States,” 12 U.S.C. § 632—have been a 

party either to the RMBS transactions whose trusts contain territorial mortgage 

loans or to the territorial mortgage loan transactions themselves.  The court 

reasoned, first, that the Edge Act does not “requir[e] a perfect match between the 

particular entity involved in the territorial transaction and the party against whom 

the claim is brought.”  SPA8 (citing Corporacion Venezolana, 629 F.2d 786, as 

“finding Edge Act jurisdiction based on a foreign transaction between two parties, 
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one of which was named in the complaint but not a party to the original suit 

brought to the federal court”).6  The court further reasoned that, “[i]n any event, 

with respect to the territorial loans in Guam and the Virgin Islands, Bank of 

America, N.A. [a federally chartered bank] is being sued as a successor to 

Countrywide.”  Id.7 

                                           
6   The district court’s description of the federally chartered bank in Corporacion 
Venezolana as a defendant “named in the complaint but not a party to the original 
suit brought to the federal court,” SPA8, is incorrect.  The complaint in 
Corporacion Venezolana was originally filed in federal district court and named a 
federally chartered bank (Security Pacific International Bank (“SPIB”)) as a 
defendant.  629 F.2d at 792 (“SPIB was named in CVF’s complaint as a defendant 
. . . .”).  Only after the complaint was filed, and while the case was pending in 
federal court, did the plaintiff and SPIB enter into a settlement that led to the 
dismissal of SPIB from the case.  Id. at 793.    
7   The district court also rejected AIG’s contentions that (1) because the complaint 
does not identify the geographic locations of the properties secured by any of the 
mortgage loans, the well-pleaded complaint rule precludes Defendants from 
introducing other documents to show that some loans were secured by territorial 
properties; and (2) loans secured by territorial properties do not constitute 
“territorial banking” to the extent they were negotiated within the continental 
United States.  SPA5-7. 
    The district court acknowledged, but did not adopt, Defendants’ alternative 
argument in support of Edge Act jurisdiction that “the loan pools included some 
mortgage loans originated by subsidiaries of (unspecified) foreign banks.”  SPA4.  
At least one other district court has expressly rejected the argument, Santander 
Consumer USA Inc. v. White, No. 6:10-cv-1474, 2010 WL 4608689, at *1 (M.D. 
Fla. Nov. 5, 2010), and AIG is aware of no decision that has accepted it.       
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2. The December 20 Order 

 In the December 20 Order, the district court denied reconsideration of its 

October 20 Order, but granted certification of the October 20 Order for 

interlocutory appeal under 28 U.S.C. § 1292(b).  SPA23. 

 In denying reconsideration, the district court addressed Corporacion 

Venezolana in connection with AIG’s argument that a federally chartered bank 

must have been a party to the territorial mortgage loan transaction.  SPA12-13.  

The district court acknowledged that, on the facts of Corporacion Venezolana, the 

federally chartered bank was indeed involved in the international banking 

transaction (there, a letter of credit rather than a mortgage loan).  SPA12.  But the 

district court did not view Corporacion Venezolana as making this fact a 

prerequisite to Edge Act jurisdiction.  SPA12-13.  The court instead adhered to its 

view in the October 20 Order that it suffices for Edge Act jurisdiction that a 

federally chartered bank—Bank of America, N.A.—was, at the time AIG filed its 

complaint, a “successor-in-interest to Countrywide,” id., and “Countrywide was 

involved in two of the RMBS with territorial mortgages.”  SPA13 n.2.  (The court 

did not state that Countrywide was involved in the territorial mortgage loan 

transactions themselves, only in “two of the RMBS with territorial mortgages.”) 

 Still in the context of denying reconsideration, the district court addressed 

whether, if Edge Act jurisdiction covers AIG’s claims regarding the very few 

Case: 12-1640     Document: 41     Page: 26      06/01/2012      626034      56



 

  18 
 

RMBS that contained territorial loans (as the court viewed it, 4 out of 349 total 

RMBS8), the court “should exercise supplemental jurisdiction under 28 U.S.C. 

§ 1367 over the remaining ‘claims’ that did not involve territorial mortgages.”  

SPA14-15.  The court concluded that it is “appropriate” to exercise that discretion 

here.  SPA15-16.  

 In the final portion of the December 20 Order concerning denial of 

reconsideration, the district court addressed the alternative “related to” bankruptcy 

basis for federal jurisdiction that Defendants had invoked in their removal notice, 

but that the court had found unnecessary to resolve in the October 20 Order.  

SPA16.  Defendants’ removal notice had claimed that AIG’s “action is ‘related to’ 

nineteen bankruptcy proceedings because,” by virtue of AIG’s action, Defendants 

are “entitled to indemnification or contribution from those bankrupt entities, who 

were either sponsors or originators of mortgages in the RMBS.”  Id. (describing 

removal notice).  AIG and Defendants had joined issue on whether AIG’s case 

could have any impact on 16 of the 19 bankruptcies, but the district court chose not 

to resolve that dispute, instead noting AIG’s position that there could be a de 

                                           
8   As set forth supra, at 9-10, there were in fact 5 (rather than 4) RMBS trusts that 
potentially contained territorial mortgage loans.  Given that the overall number of 
RMBS offerings at issue in AIG’s complaint was 349, the district court would not 
likely have viewed the difference between 4 and 5 RMBS offerings as legally 
relevant.  See SPA15 n.3 (noting that the difference between 3 and 4 RMBS trusts 
containing territorial mortgage loans was “immaterial to [the district court’s] 
analysis”).  
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minimis impact on 3 of the bankruptcies.  SPA17.  As to those 3 bankruptcies, the 

district court found “related to” jurisdiction established on the ground that “a 

recovery in favor of AIG could have a ‘conceivable effect’ on each of these three 

bankruptcy proceedings.”  SPA18.  Specifically, “[i]n at least one scenario, an AIG 

recovery against [Bank of America] would reduce the unsecured creditors’ 

anticipated recovery by .3% in the Alliance bankruptcy, by 3.2% in the First NLC 

bankruptcy, and by .1% in the American Home bankruptcy.”  Id. 

 The district court, however, made clear that the existence of “related to” 

jurisdiction would almost certainly not suffice to keep this action in federal court.  

The court explained: 

Notwithstanding the presence of “related to” jurisdiction, a district 
court may abstain from exercising that jurisdiction on “any equitable 
ground,” 28 U.S.C. § 1452(b), including “the interest of justice, or in 
the interest of comity with State courts or respect for State law.”  
§ 1334(c)(1).  Given the relatively small number of loans implicated 
by Defendants’ potential claims in these estates (.52% of the total 
number of loans), and the extent to which state law claims in this 
action predominate over bankruptcy law issues (of which there are 
none), there are compelling reasons for equitable abstention. 
 

SPA22 (emphasis added).  Despite this strong signal of the court’s view on 

equitable abstention, the court found it unnecessary actually to decide whether to 

equitably abstain from exercising “related to” jurisdiction because the court 

continued to adhere to its primary basis for jurisdiction, the Edge Act.  Id. 
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 The district court concluded its December 20 Order by turning to and 

granting AIG’s motion for certification for interlocutory appeal of the October 20 

Order.  AIG had argued that the high likelihood of equitable abstention made the 

Edge Act issue a “controlling” question of law (as required by 28 U.SC. § 1292(b)) 

because its resolution would determine whether the action remains in federal court 

or is remanded to state court.  The court agreed with AIG that the October 20 

Order “involves a controlling question of law” because resolution of Edge Act 

jurisdiction “by an immediate appeal may materially advance the ultimate 

termination of this litigation by establishing whether federal jurisdiction is proper 

or whether this case should proceed in state court.”  SPA23.  The court further 

concluded that “there is substantial ground for difference of opinion [as to Edge 

Act jurisdiction], namely, whether a federally chartered bank must have been 

involved with the foreign or international [or territorial] transaction at issue to 

confer jurisdiction under 12 U.S.C. § 632.” 

 This Court granted AIG’s petition for permission to appeal, SPA1, and this 

appeal followed. 

SUMMARY OF ARGUMENT 

 In keeping with the general precept that federal courts are courts of limited 

jurisdiction, this Court and its sister circuits have carefully interpreted the 

prerequisites to Edge Act jurisdiction, namely, that a suit must “aris[e] out of 
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transactions involving international or foreign banking, or banking in a dependency 

or insular possession of the United States . . . .”  The district court exceeded those 

limits here, and its order should be vacated. 

 First, the district court erred in conflating the RMBS transactions from 

which AIG claims injury (and which occurred entirely within the continental 

United States) with the earlier-in-time mortgage loan transactions to which AIG 

was not a party (a scant few of which concerned properties in U.S. territories).  

AIG’s suit plainly does not arise out of those mortgage loan transactions; AIG is 

not, for example, a lender who is bringing suit to foreclose on the borrower’s 

house.  Nor do the RMBS transactions (out of which AIG’s suit does arise) 

“involve” territorial banking simply because the RMBS trusts include a miniscule 

number of loans secured by properties in U.S. territories.  As this Court held in 

similar circumstances in Corporacion Venezolana, and as other Circuits have more 

recently held in following that decision, the transaction upon which suit is brought 

does not “involve” foreign or territorial banking simply because the transaction-in-

suit was preceded by a foreign/territorial banking transaction.  The district court’s 

contrary approach not only diverges from this precedent, but would have sweeping 

consequences for specific personal jurisdiction in RMBS cases:  Because an 

RMBS trust often contains loans secured by properties in many (if not all) of the 

50 States, creators of RMBS would be subject to suit in all of those States even 
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though the entirety of the RMBS transaction took place in a single State like New 

York. 

 Second, even if the district court were otherwise correct to rest jurisdiction 

upon the mortgage loan transactions, the order below still should be reversed 

because the district court erroneously disregarded the requirement that a federally 

chartered bank named as a defendant by the plaintiff’s suit have been involved in 

the foreign or territorial banking transaction.  That requirement is necessary to 

ensure that a federal issue is reasonably likely to arise in a suit within Edge Act 

jurisdiction; absent such a likelihood, the D.C. Circuit has explained, the Edge Act 

would exceed Congress’s powers under Article III.  Here, Bank of America, N.A., 

the only federally chartered bank named as a Defendant in AIG’s complaint with 

respect to any of the 5 RMBS whose trusts contained territorial mortgage loans,  

was not involved in any of those territorial mortgage loans; indeed, Bank of 

America, N.A. was not even involved in the creation of any of those RMBS.  

Instead, Bank of America, N.A. came into the picture only later when it (and other 

Bank of America entities) engaged in conduct that exposed it to liability as a 

successor to the Countrywide entities that were involved in the creation of the 

RMBS. 

 Third, even if both of the foregoing arguments are rejected, Edge Act 

jurisdiction is still unavailable here because the number of territorial mortgage 
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loans is truly de minimis in the context of the total number of loans in the RMBS 

trusts.  Specifically, in the 5 RMBS trusts that contained territorial loans, such 

loans comprised only 27 out of 20,683 loans (0.1%), and the number of territorial 

loans relative to the total number of loans in all 349 RMBS trusts was 27 out of 

1,725,613 loans (0.002%).  The district court erroneously rejected this concern, 

relying on a district court decision that the Sixth Circuit recently criticized as 

taking an “inherently limitless” approach to Edge Act jurisdiction.  This Court too 

should reaffirm the bounds of Edge Act jurisdiction and prevent this 1933 

provision from being used to sweep into federal court a broad array of otherwise 

non-removable cases. 

STANDARD OF REVIEW 

 This Court reviews de novo the denial of a motion to remand for lack of 

federal subject matter jurisdiction to the extent it turns on a question of law or a 

mixed question of law and fact, as it does here.  See, e.g., Parmalat Capital Fin. 

Ltd. v. Bank of Am. Corp., 639 F.3d 572, 580 (2d Cir. 2011). 

ARGUMENT 

THE DISTRICT COURT ERRED IN SUSTAINING EDGE ACT 
JURISDICTION 

 “‘It is a fundamental precept that federal courts are courts of limited 

jurisdiction’ and lack the power to disregard such limits as have been imposed by 

the Constitution or Congress.”  Durant, Nichols, Houston, Hodgson & Cortese-
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Costa, P.C. v. DuPont, 565 F.3d 56, 62 (2d Cir. 2009) (quoting Owen Equipment 

& Erection Co. v. Kroger, 437 U.S. 365, 374 (1978)).  For example, federal 

jurisdiction, if lacking, cannot be sustained on the theory that it is more efficient to 

allow removal of a state-court action to federal court so that it may be consolidated 

with similar cases already pending in a federal multi-district litigation.  Cf. 

Parmalat Capital Fin. Ltd., 639 F.3d at 581 (“disagree[ing]” with district court that 

had reasoned, in denying mandatory abstention under the Bankruptcy Code, that 

there was a “‘complex … multidistrict litigation []’ such that ‘the importance of 

coordinating this proceeding with [federal cases] outweighs any interest in comity 

with Illinois courts or Illinois law’”) (first brackets in original).  Similarly, in the 

removal context, this Court has “held that out of respect for the limited jurisdiction 

of the federal courts and the rights of states, ‘we must resolv[e] any doubts against 

removability.’”  In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litig., 

488 F.3d 112, 124 (2d Cir. 2007) (quoting Somlyo v. J. Lu-Rob Enters., Inc., 932 

F.2d 1043, 1045-46 (2d Cir. 1991)) (alteration in original). 

 These general principles inform the specific contours of Edge Act 

jurisdiction.  “To establish jurisdiction under the Edge Act:  (1) the suit must be 

civil in nature; (2) one of the parties at interest [must be] a corporation organized 

under the laws of the United States; and (3) the suit [must] arise [] out of a 

transaction involving international or foreign banking.”  Sollitt v. KeyCorp, No. 09-
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4143, 2012 WL 284389, at *3 (brackets original; citation omitted); see also supra, 

at 1 (quoting 12 U.S.C. § 632).  In this case, which involves an assertion of U.S. 

territorial banking rather than international/foreign banking, the final element 

becomes “the suit must arise out of a transaction involving banking in a 

dependency or insular possession of the United States.”9 

 The district court erred in finding that element satisfied.  First, at the 

threshold, AIG’s claims arise from the RMBS transactions, not the mortgage loan 

transactions, and the RMBS transactions do not “involv[e]” territorial banking 

simply because a handful of territorial mortgage loans (out of thousands of loans) 

was included in 5 RMBS trusts.  Second, even if the district court was correct to 

conflate the RMBS transactions and the mortgage loan transactions, it erroneously 

                                           
9   The statute provides three possibilities following the words “suits … arising out 
of transactions involving”:  (1) “international or foreign banking” (the foreign 
banking provision); (2) “banking in a dependency or insular possession of the 
United States” (the territorial banking provision); or (3) “other international or 
foreign financial operations” (the foreign financial operations provision).  See 12 
U.S.C. § 632.  There is no “territorial financial operations” provision.  
Accordingly, this Court need not address in this case (which involves an assertion 
only of territorial activity, not foreign activity) whether the foreign financial 
operations provision is broader than the foreign banking provision.  Compare, e.g., 
Stamm v. Barclays Bank of N.Y., 960 F. Supp. 724, 728 (S.D.N.Y. 1997) (so 
suggesting), with Diaz v. Pan Am. Fed. Sav. & Loan Ass’n, 635 F.2d 30, 31 (1st 
Cir. 1980) (suggesting the contrary).  In any event, any greater breadth of the term 
“financial operations” would not assist Defendants because, as explained in text, 
Edge Act jurisdiction does not extend to a claim arising from a non-territorial 
transaction that can be traced back to some territorial transaction, whether that 
territorial transaction is “banking” or “financial operations.” 
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disregarded that no federally chartered bank named as a defendant was involved in 

that territorial banking.  Third, in any event, the number of territorial loans was so 

small (a mere 27 out of more than 1.7 million loans) that AIG’s claims cannot be 

said to arise out of or involve territorial banking in any meaningful sense. 

A. The Mortgage Loan Transactions Cannot Provide A Basis For 
Jurisdiction Over Claims Arising Out Of The RMBS 
Transactions 

1. AIG’s Suit Does Not Arise Out Of The Mortgage Loan 
Transactions 

 Case law interpreting the Edge Act provides numerous examples of suits that 

“aris[e] out of transactions involving international or foreign banking, or banking 

in a dependency or insular possession of the United States.”  12 U.S.C. § 632.  In 

Corporacion Venezolana, for example, this Court found Edge Act jurisdiction 

based upon the plaintiff’s claim against a federally chartered bank that had 

“provide[d] . . . a letter of credit” in connection with an international transaction 

and, “allegedly, had wrongfully allowed drawdowns by [the beneficiary] against 

the letter of credit.”  Corporacion Venezolana, 629 F.2d at 792.  In other words, 

the plaintiff claimed to suffer injury directly from the bank’s misconduct in 

performance of the “traditional banking activit[y]” of providing a letter of credit.  

Diaz v. Pan-American Fed. Sav. & Loan Ass’n, 635 F.2d 30, 32 (1st Cir. 1980) (so 
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characterizing Corporacion Venezolana).10  Other examples of suits arising out of 

territorial or international banking (and hence within Edge Act jurisdiction) include 

a suit by international insurance underwriters against a bank for improperly 

handling trust funds, In re Lloyd’s Am. Trust Fund Litig., 928 F. Supp. 333, 341  

(S.D.N.Y. 1996), a suit by a credit card holder against the issuing bank for 

charging an undisclosed foreign currency conversion fee on a purchase in Europe, 

Clarken v. Citicorp Diner’s Club, Inc., No. 01 C 5123, 2001 WL 126336, at *1 

(N.D. Ill. Oct. 22, 2001), and a “sui[t] to recover on [a] defaulted loa[n],” Burgos v. 

Citibank, N.A., 432 F.3d 46, 49 (1st Cir. 2005).   

 Other cases are particularly instructive because they addressed claims that 

arose from a mortgage loan transaction.  In Chase Manhattan Bank (N.A.) v. 

Corporacion Hotelera de Puerto Rico, 516 F.2d 1047, 1048 & n.1 (1st Cir. 1975) 

(per curiam), the First Circuit held that a suit by a bank to foreclose on a mortgage 

agreement secured by a property in Puerto Rico arose out of a transaction 

involving territorial banking within the meaning of the Edge Act.  There, the 

traditional banking activity was the extension of a mortgage loan by a bank to a 

borrower, and more specifically the bank’s enforcement of its rights against the 

                                           
10   See also Gen. Star Indem. Co. v. Platinum Ltd. Bank of Am., N.A., No. 00 Civ. 
4960, 2001 WL 40763, at *2 (S.D.N.Y. Jan. 17, 2001) (“There is no question but 
that ‘the issuance of letters of credit is a traditional banking activity.’”) (quoting 
Grace v. Corp. of Lloyd’s, No. 96 Civ. 8334, 1997 WL 607543, at *3 (S.D.N.Y. 
Oct. 2, 1997) (in turn citing Corporacion Venezolana, 629 F.2d at 792-93). 
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borrower.  Both bank and borrower were parties to the mortgage loan transaction, 

and the bank was injured (and sought recovery) from that transaction when the 

borrower defaulted on its loan repayment obligation.  In Conjugal Society 

Composed of Juvenal Rosa v. Chicago Title Insurance Co., 690 F.2d 1, 4-5 (1st Cir. 

1982), the First Circuit ruled that Edge Act jurisdiction extends to a suit arising 

from an agreement by a first lender to subordinate its security interest in mortgaged 

property to the interest of a Puerto Rican bank that made a subsequent loan. 

 AIG’s suit differs from all these cases arising out of mortgage loan 

transactions.  AIG does not claim direct injury from any of the thousands of 

mortgage loan transactions that were later securitized into RMBS.  AIG was not a 

party to the mortgage loan transactions, and the securitization of the RMBS did not 

alter the terms of those mortgage loan transactions.  Rather, the entities that 

securitized the RMBS took already-existing mortgage loans, placed them into the 

trusts, issued RMBS, and marketed those RMBS to investors like AIG.  It was 

Defendants’ misrepresentations of the risk characteristics of the pools of pre-

existing mortgage loans that wrongfully induced AIG to purchase the RMBS and 

expose itself to a risk of loss to which it had not been exposed before purchasing 

the RMBS.  See JA63-64 (Compl. ¶ 4) (“AIG . . . would not have purchased the 

securities if it had known the truth.”); JA205 (Compl. ¶ 370) (“But for the 
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misrepresentations and omissions in the Offering Materials, AIG would not have 

purchased or acquired the certificates . . . .”). 

2. AIG’s RMBS Transactions Do Not “Involve” Territorial 
Banking  

 There remains the question whether, even though AIG’s claims do not arise 

from the mortgage loan transactions, the RMBS transactions (out of which AIG’s 

claims do arise) “involv[e]” territorial banking.  Corporacion Venezolana, 

followed by cases from this Court’s sister Circuits, answers in the negative. 

 In Corporacion Venezolana, discussed briefly above, Cariven sought to 

purchase two cruise ships from Vintero, and set out to borrow money to finance the 

purchase.  629 F.2d at 788.  The specific financing structure involved Cariven 

issuing notes to a lender named Merban, under which Cariven promised to pay 

Merban, with CVF guaranteeing Cariven’s obligation.  Id. at 789.  The money 

raised for Cariven by the issuance of the notes “was made available in the form of 

letters of credit at Security Pacific International Bank (‘SPIB’) made out in favor 

of Vintero, which was permitted to make drawdowns according to conditions 

incorporated in the Merban-Cariven Loan Agreement.”  Id.  Merban did not hold 

all of the notes, but rather sold “[a]pproximately $12 million of the notes … to 

various U.S. and Canadian banks . . . .”  Id.  CVF later filed suit in federal court 

against SPIB for wrongfully allowing drawdowns on the letters of credit, id. at 792, 

and against Merban and Vintero for a declaratory judgment nullifying CVF’s 
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guarantees of the notes, id. at 789.  Two U.S. federally chartered banks that had 

purchased notes from Merban intervened and asserted claims against CVF.  Id. at 

791.       

 This Court, while ultimately sustaining Edge Act jurisdiction, began by 

rejecting the theory on which the district court had found such jurisdiction.  Id. at 

791-92.  The district court had reasoned that “the presence in the case of the two 

intervening American purchasing banks, both federally chartered, sufficed to 

confer Edge Act jurisdiction.”  Id. at 791.  This Court rejected that approach 

because “[t]he ‘international’ or ‘foreign’ part of the sale of Cariven’s notes [to the 

U.S. banks] was, in essence, a private placement with a financing firm, but not 

really a banking transaction because neither Cariven nor Merban, nor for that 

matter CVF, is a bank.”  Id. at 792.  Most instructively for the instant case, this 

Court did not view the sale of the notes as a transaction “involving” banking based 

on the fact that a bank, SPIB, had played a pivotal role in an earlier episode of 

banking activity:  the provision “of a letter of credit for Vintero’s benefit on 

Cariven’s account.”  Id.   

 Instead, this Court found Edge Act jurisdiction based upon the fact that 

CVF’s complaint asserted a claim against SPIB for wrongfully allowing 

drawdowns on the letter of credit, and thus arose directly out of that banking 

activity; the Court then held that it was appropriate for the district court to exercise 
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ancillary jurisdiction over the rest of the case.  Id. at 792-93 (“CVF’s complaint 

clearly viewed SPIB as potentially liable for damages.  SPIB is a federally 

chartered bank, and the transaction in which Vintero, in New York, drew on a 

letter of credit on the account of a Venezuelan corporation, Cariven, was one 

involving ‘international or foreign banking . . . .  The counterclaims . . . were 

within the district court’s ancillary jurisdiction.”). 

 Here, as in Corporacion Venezolana, the RMBS transactions from which 

AIG claims injury do not “involve” territorial banking simply because 5 of the 

RMBS were preceded by an episode of territorial banking, namely mortgage loans 

secured by territorial properties.  And the element of Corporacion Venezolana that 

did confer Edge Act jurisdiction—the presence of a claim arising directly out of 

the banking activity—is absent here because AIG does not assert rights under the 

mortgage loan transactions to which it was never a party. 

 Other courts have recognized and applied Corporacion Venezolana’s 

holding that a transaction does not “involve” banking simply because it bears some 

connection to an antecedent territorial/international banking transaction.  In Diaz, 

the plaintiff allegedly circulated two checks drawn against his account with the 

defendant bank in Puerto Rico for which there were insufficient funds—plainly a 

territorial banking transaction.  635 F.2d at 31.  The bank subsequently caused a 

criminal prosecution to be commenced against the plaintiff.  Id.  The plaintiff in 
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turn brought a civil action against the bank in federal court based on the bank’s 

role in initiating the criminal proceedings, invoking Edge Act jurisdiction.  Id.  

Citing Corporacion Venezolana, the First Circuit rejected the plaintiff’s suggestion 

that the word “banking” may be read so “expansively to include the appellee’s 

filing of a criminal complaint based on the alleged passing of bad checks.”  Id.  As 

the Sixth Circuit subsequently explained in following Diaz, it did not suffice that 

the suit “could be traced back to Diaz’s bounced checks, which are certainly 

banking transactions.”  Sollitt, 2012 WL 284389, at *4 (citing Diaz, 635 F.2d at 

31-32). 

 In Sollitt, the plaintiff was employed by the defendant bank in a foreign 

currency trading role.  2012 WL 284389, at *1.  The plaintiff complained to the 

bank about a co-employee’s alleged misconduct in currency trading for one of the 

bank’s clients.  Id.  During the same time period, the bank found pornographic 

content in the plaintiff’s company e-mail account.  Id.  The bank terminated the 

plaintiff, and the plaintiff sued in state court, claiming that the termination was due 

to plaintiff’s whistleblowing and constituted wrongful discharge under Ohio law.  

Id. at *2.  The bank removed the case to federal court, invoking the Edge Act.  Id.  

Citing Corporacion Venezolana and Diaz, the Sixth Circuit held that Edge Act 

jurisdiction was unavailable:  “KeyCorp’s firing of Sollitt was not an aspect of 

‘banking’ and, therefore, Sollitt’s claim of wrongful termination did not ‘arise out 
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of’ [or ‘involve’] a banking transaction, even though the entire episode arguably 

can be traced back to the … foreign currency transaction.”  Id. at *4-5.  The Sixth 

Circuit also pointedly rejected the broad approach to Edge Act jurisdiction 

embraced by some district courts: 

There are, to be sure, cases asserting that “a suit satisfies the 
jurisdictional requisites of Section 632 if any part of it arises out of 
transactions involving international or foreign banking.”  Pinto v. 
Bank One Corp., No. 02 Civ. 8477, 2003 WL 21297300 at *3 
(S.D.N.Y. June 4, 2003) (emphasis added; editorial marks omitted) 
(quoting In re Lloyd’s Am. Trust Find Litig., 928 F.Supp. 333, 338 
(S.D.N.Y. 1996)).  We are reluctant to subscribe to such an inherently 
limitless view. 
 

Id. at *3 (emphasis in original); see also Lazard Freres & Co. v. First Nat’l Bank 

of Maryland, No. 91 Civ. 0628, 1991 WL 221087, at *2 (S.D.N.Y. Oct. 15, 1991) 

(describing this Court in Corporacion Venezolana as having “dissected the claims 

presented to it in order to see whether any of them really involved a banking 

arrangement between a federally chartered bank and a foreign party”). 

 Although no court has yet applied this analysis in the specific context of 

securitization of mortgage loans into RMBS, 11  courts have done so in the 

analogous context of a transfer from one lender to a second lender of the former’s 

interest in a loan or loans.  In Bank of New York v. Bank of America, 861 F. Supp. 

                                           
11   One district court noted but did not resolve the question, finding Edge Act 
jurisdiction unavailable on another ground.  See Allstate Ins. Co. v. CitiMortgage, 
Inc., 11-cv-1927, 2012 WL 967582, at *4 n.2 (S.D.N.Y. Mar. 13, 2012). 
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225 (S.D.N.Y. 1994), Bank of America Australia Limited (“BOAA”) entered into 

a letter agreement to purchase BNY Australia’s (“BNYA”) interest in several loans 

that BNYA had made to Australian borrowers.  Id. at 227.  A dispute arose, BNYA 

filed suit in New York state court, and BOAA removed the action to New York 

court, invoking, inter alia, the Edge Act.  Id.  The district court (Preska, J.) ruled 

that Edge Act jurisdiction could not be predicated on a tracing of the loan-purchase 

transaction in suit back to the banking activity of BNYA originating the loans.  Id. 

at 233.  The court explained that “[t]he opposite interpretation—that a banking 

transaction need only appear somewhere in the chain of causation—makes federal 

jurisdiction turn on chance rather than substance.”  Id.  So too, in a non-Edge Act 

context, the First Circuit has held that a dispute regarding a transaction of putting 

back (causing to be repurchased) a note does not arise out of the antecedent 

transaction in which the note was issued in the first instance.  See In re United 

States ex rel. S. Prawer & Co., 24 F.3d 320, 329 (1st Cir. 1994) (“put-back of the 

notes” is “an entirely different ‘transaction or occurrence’” from “making of the 

notes and alleged failure to satisfy them”). 

 Here, as in the foregoing cases, while the transactions in suit can be traced 

back to banking (mortgage loan) transactions because the RMBS trusts are 

comprised of mortgage loans (a few of which are territorial), that link does not 

suffice to confer Edge Act jurisdiction.   
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 Nor does factual overlap between the transaction in suit and the prior 

territorial/international banking transaction change the calculus.  In Diaz, whether 

the bank had engaged in malicious prosecution of the plaintiff in initiating a 

criminal prosecution of the plaintiff for his alleged passing of bad checks turned on 

whether the bank believed in good faith that the plaintiff had knowingly passed bad 

checks.  635 F.2d at 31-32.  In Sollitt, whether the bank had wrongfully terminated 

the plaintiff for blowing the whistle on deceptive foreign currency-trading 

practices turned on whether the bank had indeed engaged in such practices.  2012 

WL 284389, at *5 (noting that “the entire episode [of the alleged wrongful 

discharge] arguably can be traced back to the … foreign currency transaction”) 

(emphasis added).  And in Racepoint Partners, LLC v. JPMorgan Chase Bank, No. 

06 CIV 2500, 2006 WL 3044416, at *2 (S.D.N.Y. Oct. 26, 2006), a suit regarding 

the defendant bank’s alleged failure to perform its duties as indenture trustee for 

Enron notes issued in 1999 and 2001, it was claimed that the suit arose “out of 

‘other international or foreign financial operations’ because defendant’s ‘actual 

knowledge’ that Enron had defaulted on its financial reporting obligations under 

the Indentures is based, in part, on defendant [bank]’s structuring of a fraudulent 

financial transaction for Enron that involved two foreign companies.”  Id. at *2.  In 

each of these cases, however, the courts found that Edge Act jurisdiction could not 

be supported by the fact that an antecedent transaction involved 
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territorial/international banking, and it was inappropriate to conflate that 

transaction with the transaction in suit.  Accordingly, here, the allegations in AIG’s 

complaint do not confer Edge Act jurisdiction merely because the claimed injury 

from the RMBS transactions is that Defendants misrepresented the credit quality 

and characteristics of the pools of mortgage loans contained in the RMBS trusts.  

See SPA6 (citing Compl. ¶¶ 5, 110, 169 (JA64, 98, 125-26)).   

3. Treating Mortgage Loan Transactions As A Basis For 
Jurisdiction Over RMBS Transactions Would Radically 
Expand Specific Personal Jurisdiction In RMBS Suits 

 Treating a suit claiming injury from a RMBS transaction as arising out of  

the mortgage loan transactions in the RMBS trust would have wide-ranging effects 

beyond expanding Edge Act jurisdiction.  In particular, it would radically expand 

the scope of specific personal jurisdiction over RMBS suits.  Under specific 

personal jurisdiction, a defendant can be sued in a particular State consistent with 

due process only if the suit “aris[es] out of or relate[s] to the [defendant]’s 

activities in the forum state.”  Helicopteros Nacionales de Colombia, S.A. v. Hall, 

466 U.S. 408, 414 & n.8 (1984).12  If a suit regarding an RMBS transaction were 

                                           
12   Although the Supreme Court “suggest[ed] in [World-Wide] Volkswagen [Corp. 
v. Woodson, 444 U.S. 286, 292 (1980)] that minimum contacts between the 
defendant and the forum are only one aspect of ‘fair play and substantial justice,” 
subsequent cases “indicate that … once the minimum contacts threshold is reached 
there may well be few other considerations that will suffice to establish that the 
assertion of jurisdiction would be so unfair that it would be unconstitutional.”  4 
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deemed to “arise out of or relate to”13 every mortgage loan contained in the RMBS 

trust, it would follow that those who create an RMBS would be subject to suit 

under specific personal jurisdiction in every State in which properties secured by 

the loans are located.  Because an RMBS trust often contains loans secured by 

properties in many (if not all) of the 50 States,14 the creators of RMBS would be 

subject to suit in every State in the country—even if all of the activity concerning 

the creation and marketing of the RMBS took place in a single State like New 

York.   

 The answer to this problem, consistent with the Edge Act precedents 

discussed above, is to distinguish the RMBS transaction from the mortgage loan 

transactions.  The RMBS transaction takes the mortgage loans as it finds them and 

does not change their terms as between lender and borrower; the RMBS 

transaction instead parcels out the lender’s interest in any particular mortgage loan 

among potentially thousands of investors who were not parties to the mortgage 
                                                                                                                                        
CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FED. PRACTICE & PROCEDURE 
CIVIL § 1067.1 (3d ed. 2002). 
13   The “or relate to” language in the specific personal jurisdiction test is akin to 
the “involving” language in the Edge Act. 
14   See, e.g., Bill Shepherd, Perils and Phantasms: The mortgage securitization 
boom is threatened by recession, legislation and rate change, INV. DEALERS’ DIG., 
Feb. 3, 2003, available at 2003 WLNR 16905310 (“[A] mortgage pool can hold 
10,000 mortgages from many different states ….”); MLMI 2006-HE1 Prospectus 
Supp., Feb. 3, 2006, at A2-4 
(http://www.sec.gov/Archives/edgar/data/809940/000095012306001244/y16908e4
24b5.txt).  
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loans themselves.  Accordingly, a suit claiming injury from an RMBS transaction 

arises out of and relates to only the activity of creating and marketing the RMBS, 

and personal jurisdiction is proper only in the State(s) where that activity took 

place.  

B. Even If The Territorial Mortgage Transactions Could Otherwise 
Confer Federal Jurisdiction, They Lacked The Necessary 
Involvement Of A Federally Chartered Bank 

 Even if the district court was correct to conflate the RMBS transactions with 

the mortgage loan transactions so as to predicate Edge Act jurisdiction on the fact 

that 5 RMBS trusts contained territorial mortgage loans, Edge Act jurisdiction is 

still absent here because those territorial banking transactions involved no federally 

chartered bank named as a Defendant in AIG’s complaint.  Rather, Bank of 

America, N.A., the only federally chartered bank named as a Defendant, came into 

the picture on 2 of the 5 RMBS whose trusts contained territorial loans only when 

it (and other Bank of America entities) merged with and acquired assets from the 

Countrywide entities that had created and marketed the RMBS, and thus exposed 

itself to successor liability.  These facts fall far short of meeting the requirement 

that a federally chartered bank have been involved in the international/territorial 

banking transaction. 
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1. A Federally Chartered Bank Named As A Defendant Must 
Have Been Involved In The Territorial Banking 
Transaction  

 Although the first element of the Edge Act’s jurisdictional provision requires 

only that a “corporation organized under the laws of the United States [i.e., a 

federally chartered bank] shall be a party [to the suit],” 12 U.S.C. § 632 (emphasis 

added), the third element (“arising out of transactions involving international or 

foreign [or territorial] banking”) has been interpreted by numerous courts to 

require that the federally chartered bank named as a defendant have been involved 

in the international/foreign/territorial banking.  As Judge Koeltl recently explained, 

“In order to find jurisdiction under the Edge Act, a court must be satisfied that a 

plaintiff’s claims ‘really involve[] a banking arrangement . . . between a federally 

chartered bank and a foreign party.”  Societe d’Assurance de l’Est SPRL v. 

Citigroup Inc., No. 10 Civ. 4754, 2011 WL 4056306, at *4 (S.D.N.Y. Sept. 13, 

2011) (alteration in original; emphasis added) (quoting Lazard Freres & Co., 1991 

WL 221087, at *2).  Other decisions, while not discussing this requirement, 

involved facts that satisfied it.  See, e.g., Corporacion Venezolana, 629 F.2d at 792 

(“SPIB is a federally chartered bank” and “was named in CVF’s complaint as a 

defendant who, allegedly, had wrongfully allowed drawdowns by Vintero against 

the letter of credit”); Burgos, 432 F.3d at 49 (plaintiff borrower’s complaint 
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alleged claim against Citibank, a federally chartered bank, for wrongfully 

attempting to possess the plaintiff’s vehicle to enforce the parties’ loan).15  

 There is good reason for so interpreting § 632’s third element.  Were there 

no requirement that the federally chartered bank named as a defendant have been 

involved in the territorial/international banking, the statute would likely be 

unconstitutional because it would confer federal jurisdiction over a swath of cases 

involving no federal issue, thus exceeding Congress’s powers under Article III, 

§ 2, cl. 1 of the Constitution (“The judicial power shall extend to all cases, in law 

and equity, arising under this Constitution, the laws of the United States . . . .”).  

The D.C. Circuit discussed this concern in A.I. Trade Finance, Inc. v. Petra 

International Banking Corp., 62 F.3d 1454 (D.C. Cir. 1995), a case where a 

                                           
15  In Allstate, 2012 WL 967582, which found Edge Act jurisdiction unavailable in 
an RMBS case, the court did not address whether the federally chartered bank must 
have been involved in the territorial banking as opposed to the subsequent creation 
of RMBS.  But the court did rule that the federally chartered bank must at the very 
least be “potentially liable” on the RMBS transaction that contained territorial 
loans (as opposed to some other RMBS transaction in the suit that did not contain 
such loans).  Id. at *3-4 (“While Citicorp Trust may be liable to Plaintiffs with 
respect to Plaintiffs with respect to some of the other RMBS, it will not be liable 
based on CMALT 2006-A7, which is the only securitization the parties have 
identified that includes mortgages in a foreign territory.”).  Here, as explained 
infra, at 43-44, the only federally chartered bank named as a Defendant in AIG’s 
complaint with respect to any of the RMBS whose trusts contained territorial loans, 
Bank of America, N.A., was not even involved in the creation of those RMBS; 
rather, Bank of America, N.A. entered the picture only later when it (and other 
Bank of America entities) merged with and purchased assets from the Countrywide 
entities that exposed Bank of America, N.A. to successor liability. 
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federally chartered bank (more specifically, an “Edge Act corporation” created by 

the substantive provisions of the Edge Act, 12 U.S.C. §§ 612-31) named Petra 

International Banking Corporation (“PIBC”) was involved (as an alter ego of Petra 

Bank of Jordan) in the international banking transaction—namely, providing 

guaranties on promissory notes.  Id.  at 1456.16  A dispute arose when Petra refused 

to pay on the guaranties.  Id.  A party seeking payment on the guaranties filed suit 

in the U.S. District Court for the District of Columbia.  Id.   

 On appeal, the D.C. Circuit addressed the constitutionality of § 632.  The 

court began by explaining that, “on its face, § 632 clearly grants the federal district 

courts jurisdiction over many a matter otherwise unregulated by federal law, such 

as this suit to hold an Edge Act corporation liable upon the controlling bank’s 

guaranty of negotiable instruments.”  Id. at 1460.  But the court recognized that 

“there are limits [under Article III, § 2 of the Constitution] upon the power of the 

Congress to provide a federal forum for cases that raise only the possibility of a 

federal question.”  Id.; see also id. at 1461 (“[W]hat the Congress may not do is 

grant a federal forum to a case devoid of federal law.”) (citing Mesa v. California, 

                                           
16  The alter ego allegation in A.I. Trade Finance should not be confused with 
AIG’s successor liability allegation here.  Alter ego liability is based upon facts at 
the time of the transaction, see, e.g., Wm. Passalacqua Builders, Inc. v. Resnick 
Developers South, Inc., 933 F.2d 131, 138 (2d Cir. 1991), whereas successor 
liability is based upon facts that occur later, see, e.g., Baker v. David Alan 
Dorfman, P.L.L.C., 232 F.3d 121, 122 (2d Cir. 2000); JA209-24. 
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489 U.S. 121, 136 (1989)).  Accordingly, “for § 632 constitutionally to confer 

upon a federal court jurisdiction over a suit by or against a federally chartered 

corporation ‘arising out of transactions involving international or foreign banking,’ 

it must do so for the general purpose of ensuring the proper administration of some 

federal law (although the disputed issues in any specific case may be confined to 

matters of state law).”  Id. at 1461-62.  

 The D.C. Circuit then found § 632 constitutional on a basis that turned on 

the involvement of the federally chartered corporation in the international banking 

transaction: 

Crafted in the wake of the turmoil that the World War had caused in 
international financial markets, the Edge Act called forth a new type 
of federally controlled institution intended to increase the stability of, 
and the public’s confidence in, international markets.  Federal 
supervision of these financial institutions was seen as essential if they 
were ever to succeed in the international marketplace . . . .  As in 
Osborn [v. Bank of the United States, 22 U.S. (9 Wheat.) 738 (1824)], 
where it was enough for federal jurisdiction that the Bank’s ability to 
enter into a transaction depended upon the terms of its federal charter, 
22 U.S. at 823, an issue of federal law might well arise in a suit 
involving a foreign or international banking transaction of an Edge 
Act corporation. 
 

A.I. Trade Fin., 62 F.3d at 1462-63 (emphasis added; citations omitted). 

 Here, by contrast, as explained below, no federally chartered bank named as 

a Defendant in AIG’s complaint was involved in the territorial mortgage loan 

transactions relied upon by the district court as conferring Edge Act jurisdiction.  

Absent such involvement, no federal issue of the defendant’s “ability to enter into 
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[the] transaction,” id. at 1463, can possibly arise.  To avoid extending § 632 into a 

zone of probable unconstitutionality, it should be construed to require that a 

federally chartered bank named as a defendant have been involved in the territorial 

or international banking.  See, e.g., MLC Fishing, Inc. v. Velez, 667 F.3d 140, 143 

(2d Cir. 2011) (declining to read the federal Exoneration and Limitation of 

Liability Act as a jurisdictional grant because, inter alia, doing so would “confer 

federal jurisdiction over controversies that do not occur on or over navigable 

waters” and such jurisdiction “might well exceed the scope of the constitutional 

grant of admiralty jurisdiction”) (internal quotation marks omitted).   

2. No Federally Chartered Bank Named As A Defendant Was 
Involved When Territorial Banking Occurred Here 

 The only federally chartered bank that the complaint names as a Defendant 

in connection with any of the 5 RMBS whose trusts contained territorial loans is 

Bank of America, N.A., and then only on 2 of those 5 RMBS (CWALT 2005-

20CB and GSR 2006-1F), and then only by virtue of its liability as successor-in-

interest to the Countrywide entities, which succession occurred after the RMBS 

were purchased by AIG in 2005 and 2006.  See JA316, 317 (identifying parties and 

dates on these 2 RMBS); JA79-82, 209-24 (allegations relevant to successor 

liability of Bank of America, N.A.).  The allegations of successor liability have 

nothing to do with territorial banking—the relevant conduct long post-dates the 

mortgage loan transactions and post-dates even the creation and sale of the 
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RMBS17—and thus do not satisfy the requirement in § 632’s third element that a 

federally chartered bank named as a defendant have been involved in the territorial 

banking. 

C. In Any Event, The Number Of Territorial Loans Here Is De 
Minimis And Thus Cannot Support Edge Act Jurisdiction 

 Even if Edge Act jurisdiction over claims arising from RMBS transactions 

could be based on territorial mortgage loan transactions, and even if the 

involvement of a federally chartered bank defendant in those transactions were not 

required, Edge Act jurisdiction is still unavailable here because the number of 

territorial mortgage loans is so miniscule that AIG’s suit cannot be said to “arise 

out of transactions involving … [territorial] banking.”  12 U.S.C. § 632.  

 Specifically, as set forth supra, at 9-10, the number of territorial loans 

relative to the total number of loans in the 5 RMBS trusts containing territorial 

loans was 27 out of 20,683 loans (0.1%), and the number of territorial loans 

relative to the total number of loans in all 349 RMBS trusts was 27 out of 

1,725,613 loans (0.002%).  Congress surely did not intend that such a tenuous 

connection to territorial banking could suffice to confer federal jurisdiction; any 

such notion is surely the tail wagging the proverbial dog.  This is especially so 

                                           
17   Specifically, AIG’s allegations of successor liability against Bank of America, 
N.A., are based on transactions Bank of America, N.A., along with other Bank of 
America entities, executed well after these RMBS were created and sold.  See 
JA79-81, 209-24.   
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when the de minimis territorial banking was an antecedent transaction separate and 

apart from the transaction from which the suit arises (here, the RMBS transaction).  

Such a case is highly unlikely to present any federal issue, raising the specter of 

unconstitutionality discussed in Point B, supra. 

 The district court rejected AIG’s argument on this point by relying on a 

single district court decision ruling that “Edge Act jurisdiction lies even if the 

foreign or territorial transactions comprise only a ‘small portion’ of the challenged 

transactions.”  SPA7 (quoting Pinto, 2003 WL 21297300, at *3).  But the Sixth 

Circuit recently criticized Pinto as taking “an inherently limitless view” of Edge 

Act jurisdiction.  Sollitt, 2012 WL 284389, at *3.  Whatever the threshold 

percentage of territorial banking transactions above which a suit can be said to 

“aris[e] out of transactions involving [territorial] banking,” 12 U.S.C. § 632, the 

mere 0.1% or 0.002% here is well beneath it.  Compare, e.g., Contitrade Servs. 

Corp. v. Eddie Bauer, Inc., 794 F. Supp. 514, 517 (S.D.N.Y. 1992) (25% of the 

letters of credit at issue were international banking); City of Stockton v. Bank of 

Am., N.A., No. 08-CV-4060, 2008 WL 4911183, at *5 (N.D. Cal. Nov. 13, 2008) 

(complaint alleged that “involvement of . . . foreign banks” was “necessary” to the 

complaint’s theory of liability). 

CONCLUSION 

 The district court’s October 20 Order should be vacated. 

Case: 12-1640     Document: 41     Page: 54      06/01/2012      626034      56



 

  46 
 

Dated:  June 1, 2012   Respectfully submitted, 

QUINN EMANUEL URQUHART 
      & SULLIVAN, LLP 
 
 
By: /s/ Kathleen M. Sullivan      

       Kathleen M. Sullivan 
       Michael B. Carlinsky 
       Maria Ginzburg 
       Sanford I. Weisburst 
       William B. Adams 
            51 Madison Avenue, 22nd Floor 
            New York, New York 10010 
            (212) 849-7000 
 
      Attorneys for Plaintiffs-Appellants AIG and 
      certain subsidiaries 

Case: 12-1640     Document: 41     Page: 55      06/01/2012      626034      56



 

  47 
 

CERTIFICATE OF COMPLIANCE 

This brief complies with the type-volume limitation of FRAP 32(a)(7)(B) 

because it contains 11,424 words (based on the Microsoft Word word-count 

function) excluding the parts of the brief exempted by FRAP 32(a)(7)(B)(iii).  

This brief complies with the typeface requirements of FRAP 32(a)(6) and 

the type style requirements of FRAP 32(a)(7) because it has been prepared in a 

proportionately spaced typeface using Microsoft Word in Times New Roman, 14-

point type. 

 

 /s/ Kathleen M. Sullivan 
 Kathleen M. Sullivan 
 Attorney for Plaintiffs-Appellants 
 
 Dated: June 1, 2012 
 
  

Case: 12-1640     Document: 41     Page: 56      06/01/2012      626034      56




