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Defendants-Appellants Excess Casualty Reinsurance Association, ACE 

Property & Casualty Company, Century Indemnity Company, and OneBeacon 

America Insurance Company (collectively, “ECRA Appellants”) respectfully 

submit this reply brief in support of their appeal from the Decision and Order of 

the Appellate Division, First Department, entered on January 24, 2012, which 

affirmed the grant of summary judgment to Plaintiffs-Respondents United States 

Fidelity & Guaranty Company and St. Paul Fire & Marine Insurance Company 

(collectively, “USF&G”). 

INTRODUCTION 

Reinsurers in this action are active participants in the worldwide insurance 

marketplace, frequently as ceding insurers.  Reinsurers do not seek, as incorrectly 

suggested by USF&G (USF&G Br. 30), to “denude” the “follow the fortunes” 

doctrine “of any force and effect.”  To the contrary, Reinsurers view follow the 

fortunes as vital to the relationship between ceding companies and their reinsurers.  

Reinsurers argue only that the duty of utmost good faith is vital to that relationship 

too.  Generations of insurers and reinsurers have based their ongoing relationships 

upon the twin obligations of good faith and follow the fortunes. When the duty of 

utmost good faith has been met by the cedent, the reinsurer must follow the 

fortunes.  When that duty has been violated—as it was in multiple extreme ways 
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on the record here—judicial intervention is required.  To deprive the equation of 

either element does violence to the relationship.   

USF&G’s brief pervasively errs in treating the insurer’s underlying 

settlement with its insured as one and the same as the insurer’s allocation of its bill 

to its reinsurer.  But the two are usually distinct and governed by different 

economic incentives.  When the ceding insurer is negotiating a settlement with its 

policyholder, its incentives are normally aligned with its reinsurer’s:  Both have an 

interest in ensuring that, vis-à-vis the policyholder, all policy limits are followed, 

all policy terms are obeyed, all proper defenses are raised, and total payments for 

all liabilities, insured or uninsured, are not excessive.  In this situation, the 

insurer’s and the reinsurer’s interests are aligned and the reinsurer can usually 

count on the cedent’s self-interest as a proxy for the reinsurer’s own interests.    

When a ceding insurer determines how an undifferentiated payment to its 

policyholder is to be allocated to its reinsurers, by contrast, the insurer’s and the 

reinsurers’ incentives sharply diverge, and the reinsurer’s interests are no longer 

protected by the market mechanisms that are present in the settlement negotiations.  

If left to its own unilateral and unreviewable discretion in allocating the 

reinsurance bill, the ceding insurer has every incentive to mischaracterize the 

payments as “reinsured” and to misrepresent its negotiation with its policyholder 

so as to shift as much of its payout as possible to the reinsurer—an incentive that 
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USF&G acted upon with ruthless single-mindedness in this case.  In this situation, 

the reinsurers’ interests are protected by the insurer’s duty of good faith, and that 

protection is meaningful only if  courts  can enforce the good-faith constraint on 

the allocation process.   

In enforcing this constraint, this Court can follow several easily 

administrable rules for finding that  an insurer’s reinsurance allocation violates the 

duty of good faith:  (1) departure from the terms of the treaty; (2) departure from 

the terms of the underlying policy; (3) departure from the terms of the settlement 

with the insured, including any underlying court orders related to the settlement; 

(4) self-dealing in the settlement process designed to create reinsurance recoveries; 

and (5) manipulation of the allocation process, including use of contradictory legal 

principles, so as to create reinsurance recoveries that would not otherwise exist.  

All five categories of evidence should have precluded summary judgment here. 

To affirm the judgment below would have grave consequences for the 

multibillion-dollar reinsurance industry in New York, sending the message to 

ceding insurers that they are free to play as they wish in the casino of insurance 

settlements with their reinsurers’ money.  Few reinsurers would continue to write 

policies with that consequence.  If a reinsurer cannot trust the reinsured to act in 

good faith (because of the absence of a real threat of judicial enforcement), it will 

not be able to estimate effectively its future losses and set appropriate reserves to 
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cover those losses.  And if reinsurers are left unable to predict their exposure, they 

will be forced to reduce the amounts they are willing to insure and to raise 

premiums to account for increased risk—costs that are, in turn, passed along to 

policyholders.  Few reinsurers will give their ceding insurers the power of the 

purse (through follow the fortunes) without a correlative duty of good faith. 

Reversal of the judgment below thus is essential to restoring sanity and reciprocity 

to the insurer-reinsurer relationship.   

The Appellate Division’s decision independently requires reversal because a 

genuine dispute of fact exists as to whether the parties’ retroactive agreement to 

raise USF&G’s retention from $100,000 to $3 million included the 1959 treaty to 

which USF&G allocated all claims.  USF&G does not defend the Appellate 

Division’s ruling granting summary judgment to USF&G on this issue on the 

erroneous ground that  a single, self-serving affidavit was “dispositive.”  And 

USF&G’s alternative legal arguments in defense of this ruling are unavailing. 

Accordingly, the decision below should be reversed, or vacated and 

remanded for trial. 
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ARGUMENT 

I. USF&G FAILS TO DEFEND THE APPELLATE DIVISION’S 

ERRONEOUS USE OF FOLLOW THE FORTUNES TO VEST A 

CEDING INSURER WITH UNREVIEWABLE DISCRETION TO 

ALLOCATE CLAIMS TO ITS REINSURER  

Contrary to USF&G’s arguments (USF&G Br. 30-46), nothing in follow the 

fortunes requires a reinsurer to pay a reinsurance bill where the cedent has 

engineered its bill to include amounts outside the scope of the reinsurance treaty 

and the underlying settlement in violation of its duty of good faith.  As this Court 

noted in Travelers Casualty & Surety Co. v. Certain Underwriters at Lloyd’s of 

London (“Travelers”), 96 N.Y.2d 583 (2001), follow the fortunes gives an insurer 

latitude in settling with its policyholder, such that “‘[a] reinsurer cannot second 

guess the good faith liability determinations made by its reinsured, or the 

reinsured’s good faith decision to waive defenses to which it may be entitled.’”  Id. 

at 596 (quoting Christiania Gen. Ins. Corp. v. Great Am. Ins. Co., 979 F.2d 268, 

280 (2d Cir. 1992)).  But this Court (contra USF&G Br. 40-43) has never held that 

follow the fortunes requires judicial deference to a ceding insurer’s unilateral, post-

settlement allocation of a settlement to its reinsurer in violation of its duty of good 

faith. 

To the contrary, as courts have noted for over half a decade, “[i]nsurance 

authorities are agreed that a ceding company, which is on the ground, makes the 

investigation, and is in possession of all the details relating to the risk is required to 
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exercise the utmost good faith in all its dealings with the reinsurer.”  N.W. Mut. 

Fire Ass’n v. Union Mut. Fire Ins. Co. of Providence, 144 F.2d 274, 276 (9th Cir. 

1944) (emphasis added); Unigard Sec. Ins. Co. v. N. River Ins. Co., 4 F.3d 1049, 

1069 (2d Cir. 1993) (citing Christiania, 979 F.2d at 278 (“The relationship 

between a reinsurer and a reinsured is one of utmost good faith[.]”) (emphasis 

added)); cf. N.Y. State Marine Ins. Co. v. Protection Ins. Co., 18 F. Cas. 160, 161 

(C.C. Mass. 1841) (Story, J.) (holding that follow the fortunes “must be taken with 

all its appropriate qualifications”—including that the insured’s conduct be in 

“entire good faith”) (emphasis added).  USF&G agrees with Reinsurers that follow 

the fortunes does not preclude judicial review, as the Appellate Division 

erroneously held.  This Court should also reject USF&G’s argument for a standard 

of review so deferential that it has virtually the same effect.   

A. The Parties Agree That An Insurer’s Post-Settlement 

Reinsurance Allocation Is Subject To Judicial Review  

USF&G does not defend the Appellate Division’s holding that Reinsurers’ 

“efforts to second guess USF&G’s decisions concerning allocation of the loss … 

are precluded from this court’s review.”  A28 (emphasis added).  Implicitly 

conceding that this holding is indefensible, USF&G instead suggests (USF&G Br. 

43) that attributing such a holding to the Appellate Division “is just alarmist 

rhetoric.”  Reinsurers do not see how it is “alarmist rhetoric” to quote the Appellate 

Division verbatim, but in any event, Reinsurers accept USF&G’s apparent 
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concession that follow the fortunes does not preclude judicial review of 

reinsurance allocations. 

USF&G’s own cited authorities (drawn from the lower courts or other 

jurisdictions, USF&G Br. 40-41) confirm that follow the fortunes has judicially 

enforceable limits, including at the allocation stage.  Thus, the First Department 

and the Second Circuit have emphasized that “follow the fortunes” extends to such 

decisions “‘only as long as the allocation meets the typical follow-the-settlements 

requirements, i.e., is in good faith, reasonable, and within the applicable 

policies.’”  Allstate Ins. Co. v. Am. Home Assur. Co., 43 A.D.3d 113, 121 (1st 

Dep’t 2007) (emphasis altered from original) (quoting N. River Ins. Co. v. ACE Am. 

Reins. Co. (“ACE”), 361 F.3d 134, 141 (2d Cir. 2004)); Travelers Cas. & Sur. Co. 

v. Gerling Global Reins. Corp. of Am. (“Gerling”), 419 F.3d 181, 188 (2d Cir. 

2005) (finding good faith a prerequisite to applying follow the fortunes to a 

reinsurance allocation).  The Third Circuit has likewise stated that “‘applying the 

follow-the-[fortunes] doctrine to post-settlement allocation decisions does not 

leave a reinsurer without protection’” because the cedent must make its allocation 

“in ‘good faith.’”  Travelers Cas. & Sur. Co. v. Ins. Co. of N. Am. (“Ins. Co. of N. 

Am.”), 609 F.3d 143, 158 (3d Cir. 2010) (emphasis added) (alteration in original) 

(quoting ACE, 361 F.3d at 141).   
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The federal trial courts agree.  See Commercial Union Ins. Co. v. Seven 

Provinces Ins. Co., 9 F. Supp. 2d 49, 68 (D. Mass. 1998) (“‘[F]ollow the 

settlements’ requires the reinsurer to follow the reinsured’s good faith and 

reasonable allocation of settlement dollars.”) (emphasis added); Nat’l Union Fire 

Ins. Co. of Pittsburgh v. Am. Re-Ins. Co., 441 F. Supp. 2d 646, 650-51 (S.D.N.Y. 

2006) (doctrine applies where “‘the cedent’s good-faith payment is at least 

arguably within the scope of the insurance coverage that was reinsured’”) 

(emphasis added) (quoting Mentor Ins. Co. (U.K.) v. Brannkasse, 996 F.2d 506, 

517 (2d Cir. 1993)).  Thus, it is beyond dispute that the insurer’s duty of good faith 

in a reinsurance allocation is subject to some degree of judicial enforcement. 

B. USF&G’s Proposed Standard Is So Toothless As To Render 

Judicial Review of Reinsurance Allocations Meaningless 

While purporting to acknowledge a role for courts in reviewing reinsurance 

allocations, USF&G proposes a standard so deferential as to effectively eliminate 

any enforceable duty of  good faith.  In USF&G’s view, reversal of the trial court’s 

summary judgment ruling requires an “extraordinary showing” (USF&G Br. 37 

(quoting Gerling, 419 F.3d at 191) (emphasis removed)), such that “‘[n]o 

reasonable factfinder could find the payment was not at least arguable’” (USF&G 

Br. 33 (quoting Nat’l Union, 441 F. Supp. 2d at 651); see also USF&G Br. 7, 36 
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(similar)).1  Thus, USF&G would have this Court hold that “[f]ollow the fortunes 

creates a presumption in favor of the propriety of a cedent’s post-settlement 

allocation decisions so long as those decisions were reasonable in the broadest 

sense—i.e., ‘sensible’, ‘colorable,’ and ‘not irrational.’”  Id. at 37 (citations 

omitted).  

Even if such a deferential “extraordinary showing” standard did apply, 

Reinsurers more than satisfied it by showing that USF&G gerrymandered its 

reinsurance presentation in extreme ways (see Part II infra).  But this Court should 

reject any such standard, for several reasons: 

First, USF&G draws its “arguable” allocation standard from cases assessing 

the reasonableness of an arm’s-length settlement between the insurer and the 

insured.  But no court has applied that standard to an insurer’s allocation of a 

settlement to reinsurers, where the incentives of the two parties diverge.  An 

“arguable” standard in this context disregards the ceding insurer’s duty of “utmost 

good faith” to its reinsurer—in other words, “a very high level of good faith,” so as 

                                           
1  USF&G’s selective quotation of National Union (USF&G Br. 33) omits 

key language affirming the existence of a good-faith requirement.  See 441 F. Supp. 
2d at 650-51.  USF&G similarly omits relevant good-faith language in its selective 
quotation from the Brief of Amicus Curiae RAA:  “Even the [RAA] concedes in its 
amicus brief that a reinsurer must ‘indemnify its cedent for losses … at least 
arguably covered[] under the underlying policies.’”  USF&G Br. 7 (quoting RAA 
Br. 9, but omitting RAA’s crucial preceding language, “assuming good faith by the 
cedent” (emphasis added)).   
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to “place the reinsurer in the same situation as himself.” Unigard, 4 F.3d at 1069 

(citation, brackets, and internal quotation marks omitted); see also, e.g., Travelers, 

96 N.Y.2d at 596, 597; Allstate, 43 A.D.3d at 121; cf. Pavia v. State Farm Mut. 

Auto. Ins. Co., 82 N.Y.2d 445, 453 (1993) (bad faith between insurer and insured is 

established where the insurer exhibits “a deliberate or reckless failure to place on 

equal footing the interests of its insured with its own interests”).  

Second, USF&G’s overbroad definition of “reasonable” as merely 

“arguable” (“‘sensible,’ ‘colorable,’ and ‘not irrational’”) is drawn not from the 

case law or even an authoritative academic work, but from an article in “Mealey’s 

Litigation Reports.”  See USF&G Br. 34 (quoting Jack Cuff, Follow the Fortunes: 

Industry Customs and Practices, 11 MEALEY’S LITIG. REP.: REINSURANCE, no. 3, 

June 2000, at 33); id. at 37 (referencing the same terms, without citation, as if 

authoritative).  What is more, the article contains not a single citation to relevant 

authority, and even (correctly) admits that “[m]any court decisions have held” that 

the governing legal standard is in fact “reasonable.”  Cuff, supra, at 33.  

Third, USF&G’s repeated quotations (USF&G Br. 5, 37, 45) of the phrase 

“extraordinary showing” from Gerling, 419 F.3d at 191 (emphasis removed), 

ignore the fact that the case from which the phrase is drawn, N. River Ins. Co. v. 

CIGNA Reins. Co. (“CIGNA”), 52 F.3d 1194, 1216 (3d Cir. 1995), affirmed that 

the insurer has a duty of “utmost good faith” that is “implied in every reinsurance 
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contract.”  Id. at 1212-13 & n.25 (citing Unigard, 4 F.3d at 1066, 1069).  Moreover, 

no precedential New York decision has ever purported to adopt or apply the 

“extraordinary showing” test USF&G proposes.2 

In arguing for such a highly deferential “anything arguable” standard, 

USF&G would have this Court abandon not only a reinsured party’s duty of utmost 

good faith but also the long-settled duty of good faith implicit in all contracts 

under New York law.  That duty requires that contracting parties abstain from 

doing “anything which will have the effect of destroying or injuring the right of the 

other party to receive the fruits of the contract.”  Dalton v. Educ. Testing Serv., 87 

N.Y.2d 384, 389 (1995) (emphasis added) (citations and internal quotation marks 

omitted).  USF&G offers no reason why insurers and reinsurers—alone among all 

contract parties in New York—should be able to abandon the duty of good faith 

based only on an “arguable” justification.3   

This Court should reject USF&G’s argument and reaffirm that follow the 

fortunes applies only where the ceding insurer’s conduct was “in good faith, 

                                           
2   Notably, the Appellate Division did not adopt the novel test USF&G 

proposes here, but rather held that judicial review of a cedent’s allocation decision 
is precluded entirely (A28)—a proposition that USF&G does not (and cannot) 
defend. 

3   USF&G notes that the duty of good faith is “reciprocal” (USF&G Br. 43, 
46) but USF&G’s interpretation of the doctrine would bar a reinsurer from 
challenging the cedent’s good faith while not shielding the reinsurer’s own conduct 
from similar scrutiny. 
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reasonable, and within the applicable policies,” Gerling, 419 F.3d at 188 

(emphasis added) (citations and internal quotation marks omitted); see ACE, 361 

F.3d at 141; Allstate, 43 A.D.3d at 121, so as to “place the reinsurer in the same 

situation as himself,” Unigard, 4 F.3d at 1069 (citation, brackets, and internal 

quotation marks omitted).  Where disputed issues arise over satisfaction of that 

duty, as here, summary judgment is inappropriate. 

C. Judicial Enforcement Of Ceding Insurers’ Duty Of Good Faith In 

Reinsurance Allocations Will Not Unleash Excessive Litigation 

USF&G protests (USF&G Br. 43, 30) that allowing effective enforcement of 

its duty of good faith to its reinsurers would “eviscerate” follow the fortunes and 

“denude it of any force and effect.”  But that is incorrect.  There are two reciprocal 

duties at stake, and each must be enforceable so as to promote its complementary 

purpose.  See Ins. Co. of N. Am., 609 F.3d at 158 (characterizing “the insurer’s 

duty of good faith to its reinsurer as a duty not to take advantage of the reinsurer’s 

dependence on the decisions made by the insurer”).4  USF&G’s proposed standard 

                                           
4   USF&G engages in misdirection by observing that the duty of good faith 

between insurer and reinsurer is not a fiduciary obligation.  USF&G Br. 44-45 
(citing Riunione Adriatica di Sicurta v. Atlanta Int’l Ins. Co., No. 601722/97 (Sup. 
Ct., N.Y. Cnty. Sept. 17, 1998), available at http://www.nycourts.gov/comdiv/Law 
Report Files/October 1998/riunione.htm).  Reinsurers do not contend, and have 
never contended, that the reinsurer and its insured are each others’ fiduciaries.  The 
word “fiduciary” appears only twice in the ECRA Appellants’ opening brief, both 
in a single parenthetical treatise quotation—which itself suggests that the insurer-
reinsurer relationship is merely “quasi-fiduciary.”  ECRA Br. 33 (quoting Strain, 
REINSURANCE 15 (1997 rev. ed.)). 
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would “eviscerate” the duty of good faith and “denude” it of any force and effect.  

If the mere existence of any “argument” about the reinsurance allocation will 

compel summary judgment in the cedent’s favor, the movant will have been given 

the benefit of all inferences in violation of ordinary summary judgment standards. 

A holding that a ceding insurer must exercise good faith in its reinsurance 

allocations, by contrast, will not subject every reinsurance bill to re-litigation, as 

USF&G incorrectly warns ( USF&G Br. 41-42).  In the great majority of cases, the 

cedent will act in good faith and its reinsurers will accept its allocation of its 

settlement and pay its claim without litigation.  A reinsurer’s challenge to a 

reinsurance bill will survive summary judgment only where the evidence, viewed 

in the light most favorable to the reinsurer, shows that a ceding insurer allocated 

the claims in a way that (1) is not within the scope of the reinsurance treaty or 

policy, (2) is not consistent with the terms of an underlying settlement, or (3) 

reflects self-dealing or otherwise creates reinsurance recoveries that would not 

exist.  This lawsuit arises only because USF&G gerrymandered its allocation of 

terms of its Settlement to Reinsurers in all three ways. 

II. USF&G FAILS TO REBUT THE EXISTENCE OF MATERIAL 

DISPUTES OF FACT AS TO WHETHER USF&G’S POST-

SETTLEMENT ALLOCATION WAS IN GOOD FAITH 

As discussed in the Reinsurers’ opening briefs (ECRA Br. 41-66; AmRe Br. 

23-33), USF&G’s allocation of its $987 million Settlement to Reinsurers departed 
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from (1) the liability limits in the applicable policies and reinsurance treaties, (2) 

the Settlement Agreement and prior court orders in the underlying litigation, and 

(3) the duty not to create reinsurance recoveries that otherwise would not exist.  

USF&G does not deny that it engaged in any of these self-serving allocation 

decisions, but merely contends that each “constituted an essential thread in the 

tapestry of a complicated settlement process,” such that “removing any one of 

those threads would have unraveled the settlement.”  USF&G Br. 47.  The 

“tapestry” was not woven, however, during USF&G’s negotiations with Western 

and the injured claimants; USF&G instead stitched it together on its own, out of 

whole cloth, behind closed doors and after the Settlement had been finalized.  See 

A542 (privilege log entries showing privileged meetings between Simpson 

Thacher and USF&G from July 8, 2002 to September 19, 2002).5  USF&G does 

not dispute that it unilaterally engineered the allocation (see USF&G Br. 23-26), 

nor does it contend that its allocation in fact placed its Reinsurers’ interests on a 

level with its own interests, as the duty of good faith requires.  Viewing this 

evidence in the light most favorable to Reinsurers, and resolving all factual 

                                           
5   During that time, as the SEC was inquiring about USF&G’s inadequate 

$6 million reserve for the claim, USF&G’s estimate of its reinsurance recovery 
ballooned from zero to $250 million to $400 million.  ECRA Br. 15.   
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ambiguities in their favor,6 Reinsurers clearly placed in dispute material issues of 

fact as to whether USF&G met its duty of “utmost good faith,” Gerling, 419 F.3d 

at 188; CIGNA, 52 F.3d at 1212-13; Unigard, 4 F.3d at 1069; Allstate, 43 A.D. 3d 

at 121, in three ways:  

First, USF&G’s $987 million lump-sum Settlement with Western resulted in 

the dismissal of a bad-faith action by Western worth hundreds of millions of 

dollars that, like any tort recovery, was not covered under the Reinsurers’ treaties.  

But USF&G insisted that it paid zero dollars to settle Western’s claims against 

USF&G for bad faith, thus ensuring that the entire amount of the Settlement would 

be subject to a reinsurance recovery despite considerable record evidence to the 

contrary, as recounted by Justice Abdus-Salaam in dissent in the Appellate 

Division.  A37-43.    

Second, USF&G’s Settlement with Western released thirteen different 

insurance  policies spanning the policy years 1948 to 1960.  But USF&G ascribed 

the entirety of its payment to only one policy year (1959), thus ensuring that 

USF&G would pay only a single $100,000 reinsurance retention for each of the 

                                           
6   See CPLR. 3212(b); Alvarez v. Prospect Hosp., 68 N.Y.2d 320, 324 

(1986); Nat’l Union Fire Ins. Co. v. Clearwater Ins. Co., No. 04-CV-5032, 2007 
WL 2106098, at *2 (S.D.N.Y. July 21, 2007) (“Clearwater”)  (denying summary 
judgment because reinsurer raised material issue of fact as to whether an 
underlying settlement contained payments for bad faith damages that lay outside 
the reinsurance contract). 
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thousands of claims it settled despite the fact that most of the claims at issue arose 

long before 1959.  Moreover, had USF&G applied the “continuous trigger” theory 

that supposedly justified the 1959 allocation, it would have had to spread the loss 

from each injury across multiple policies, reducing its ability to pierce the retention 

so as to obtain a reinsurance recovery. 

Third, USF&G settled with Western for a lump sum that attached no specific 

value to each underlying claim against Western because USF&G’s lawyers 

“wanted to pay a single number and not have to worry about the moving parts 

inside the number.” A943 at 94:6-8.  But USF&G increased many claim values 

upward from the amounts sought by the injured plaintiffs themselves, thus 

ensuring that each claim would exceed the $100,000 per claim reinsurance 

retention and thus that the Settlement would generate reinsurance payouts that 

would not exist had the underlying plaintiffs’ claims been fairly valued. 

Any one of these disputes of material fact should have prevented summary 

judgment below; taken together, they make the case for reversal overwhelming. 

A. USF&G’s Allocation Of Zero Dollars To Settling Western’s Bad-

Faith Claims 

USF&G asserts (USF&G Br. 59-71) that there is “no evidence” that it paid 

Western for release of its bad-faith claims against USF&G.  But, as the dissent in 

the Appellate Division makes clear, there is in fact ample evidence in the record to 

support Reinsurers’ contention that a significant portion of the Settlement was paid 
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to secure a release of Western’s bad-faith claims against USF&G—a tort liability 

that is not covered by the reinsurance treaties and thus is not subject to a 

reinsurance recovery.  Accordingly, there is a material dispute of fact as to whether 

USF&G is seeking recoveries outside the reinsurance treaties in violation of its 

duty of good faith to its reinsurers.  See A39-40 (Abdus-Salaam, J., dissenting) 

(finding “mystifying” the majority’s conclusion “that there is no genuine issue as 

to whether the settlement included bad faith damages”).  To recap some of the key 

pieces of evidence in the record: 

First, the California trial court in the underlying insurance action denied 

USF&G’s motion for summary judgment on Western’s bad-faith claims, citing 

overwhelming evidence of USF&G’s bad faith.  USF&G had “refused to provide 

[Western] with a defense in thousands of underlying asbestos claims, despite 

acknowledging that there is at least a question of fact as to coverage” (A 346 ¶ 3); 

had held Western “to an unreasonably high standard of proof of policy terms” (id. 

¶ 5); had “inadequately investigated [Western’s] claim for coverage” (id.); had 

deliberately destroyed documents after Western requested them (id.); had falsely 

stated that it had no documents that showed it had insured Western Asbestos 

(A346-47 ¶ 5); and had “donated” to an obscure Baltimore museum documents 

containing proof that it had insured Western and then attempted to interfere with a 

subpoena seeking production of those documents (A347 ¶ 5).  
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Second, the Settlement was conditioned upon approval by a U.S. bankruptcy 

court of Western’s proposed bankruptcy plan, which depended upon Western’s 

bad-faith claims against USF&G having significant value.  That plan involved the 

creation of a trust, to which Western was legally required to contribute its own 

assets.  See 11 U.S.C. § 524(g).   Western, however, had no assets except for the 

bad-faith claims.  USF&G expressly represented to the federal court reviewing the 

bankruptcy that, because part of the Settlement payment represented compensation 

for release of those claims, that portion of the payment was an asset belonging to 
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the bankruptcy estate that Western had contributed to the trust.7  The bankruptcy 

court approved the plan on that basis.8   

Like the California trial court, the bankruptcy court found that the bad-faith 

claims were “colorable” (A207) and supported by “substantial evidence” (A247), 

                                           
7    USF&G joined (A1309-13) in the Appellees’ brief in In re Western 

Asbestos Co., No. 3:03-cv-00989MJS (N.D. Cal. Apr. 14, 2004), which stated that 
“[t]hese contributions included the proceeds of the Debtors’ valuable rights of 
action for bad faith and punitive damages against their insurers [including 
USF&G], which the evidence established are substantial.”  A1350 (emphasis 
added).  USF&G's counsel at Simpson Thacher also failed to object when asbestos-
claimant representative David McClain similarly explained to the bankruptcy court 
that the negotiated settlement payment included a substantial bad-faith component:  

In the negotiations with USF&G, the debtors here had 
their own claim of a substantial amount, a bad faith claim 
against USF&G…. [T]hose claims were worth tens of 
millions of dollars, much more than I figured and other 
Committee members figured....  In the negotiations, we 
extracted from the debtors the fact that they would assign 
all of those tens of millions of dollars of rights of them 
from USF&G …. 

A1412-13 (emphasis added).   

8  USF&G argues for the first time (USF&G Br. 70) that the bankruptcy 
court’s opinion is “inadmissible in this action” while at the same time relying upon 
that opinion to establish that the Settlement was “in good faith.”  Waiver issues 
aside, see, e.g., Ford v. Snook, 205 A.D. 194, 198 (4th Dep’t 1923), USF&G’s 
hearsay objection is misplaced:  Reinsurers contend that this Court may take 
judicial notice of the bankruptcy court’s approval of the confirmation plan, see, 
e.g., Khatibi v. Weill, 8 A.D.3d 485, 485 (2d Dep’t 2004)—which, by statute, 
depended on Western’s contribution of assets, see 11 U.S.C. § 524(g).  Western’s 
only purported assets were its bad-faith claims.  If there were evidence to rebut the 
contents of the bankruptcy order, USF&G was free to submit it to the trial court, 
and remains free to produce such evidence when this case goes to trial on remand. 
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and then permitted the formation of the trust because “[s]ome portion of the over 

$2 billion being contributed to the Trust pursuant to the USF&G and Hartford 

settlement agreements must be attributed to those [bad-faith] claims” (id.).  If the 

Settlement had not included a component representing the value of Western’s bad-

faith claims against USF&G, the bankruptcy could not have gone forward, and the 

Settlement itself would have been void in accordance with its terms—leaving 

USF&G to face trial ($110 million poorer).  A398-99 §§ 10(i)-(v); A384 § 3(a)(i).   

Third, the Settlement Agreement itself reinforces that Western’s bad-faith 

claims had value, for it expressly permitted USF&G to raise its $110 million 

nonrefundable, up-front payment in defense against the bad-faith action: 

The Asbestos Plaintiffs and the Debtors [agree] that they 
will not seek to introduce evidence, after Plan 
Disapproval, that the USF&G Parties agreed to pay or 
paid the $110 million sum referred to [in] Section 3.1(a) 
in support of directly or indirectly any claim for “bad 
faith” or extra contractual damages against any of the 
USF&G Parties, provided however that this provision 
shall not apply in any proceeding in which the USF&G 
Parties first refer to the $110 million payment in defense 
of any claim for “bad faith” or extra contractual 
damages. 

A400 § 14.3 (emphasis added). 

Despite this overwhelming evidence, USF&G contends (USF&G Br. 8) that 

“[t]he uncontroverted record is that there was zero payment for bad faith, and thus, 

nothing to allocate to such claims,” and that “every party to the underlying 
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settlement testified that USF&G did not pay any monies on account of bad faith.”  

Elsewhere, USF&G contends that the absence of any payment for Western’s bad-

faith claims is “indisputable” (id. at 59), “uncontradicted” (id.), “incontestable” (id. 

at 8), “uncontroverted” (id.), and “unrebutted” (id. at 65).  Contrary to USF&G’s 

assertion, however, no testimony in the record supports USF&G’s implausible 

contention that Western released its bad-faith claims against USF&G for free. 

Specifically, USF&G mischaracterizes (USF&G Br. 60) the testimony of 

Western’s bankruptcy counsel (who was not the insurance coverage counsel that 

negotiated with USF&G), who merely stated that he was not aware of exactly what 

USF&G had paid for and that the issue had not been litigated before the 

bankruptcy court.  A2392 ¶ 15.  Similarly, Mr. McClain, who personally 

negotiated with USF&G on behalf of asbestos claimants, stated only that the 

“[S]ettlement agreement does not allocate any amount for Western MacArthur’s 

bad faith claims” (A2385 ¶ 10) (emphasis added), but this is unsurprising because 

the Settlement made an undifferentiated lump-sum payment (A383 § 3.1), the lack 

of specificity of which cannot disprove USF&G’s purpose to obtain release of 

Western’s bad-faith claims. 

USF&G also suggests (USF&G Br. 7) that the size of the Settlement shows 

that it cannot have paid bad-faith damages, arguing that the “settlement of 

thousands of individual asbestos claims for $987 million represented an excellent 
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outcome for both USF&G and Reinsurers.”  USF&G’s own internal estimate, 

however, was that its policy liability (which did not include bad-faith exposure) 

was likely only “between $15 million to $25 million.”  A985.  Such an estimate 

was reasonable, as confirmed by the fact that  USF&G’s co-insurer, General 

Accident, settled what USF&G viewed as its nearly identical exposure for $26 

million.  A1032.9   By contrast, for a small company like Western to owe $987 

million purely in asbestos-coverage liabilities would be highly unlikely; insurers 

for Johns-Mansville, a gigantic asbestos manufacturer that “controlled about 35 to 

40 percent of the asbestos market,” paid only $770 million to settle with asbestos 

defendants.  A1342 n.24.  The only insurance settlement with asbestos defendants 

comparable in size to USF&G’s is Western’s settlement with the Hartford for 

$1.15 billion—an amount that was justified only because it encompassed 

Hartford’s bad-faith exposure, as confirmed by the bankruptcy court that approved 

the Western bankruptcy.  A207-08.  USF&G’s $987 million Settlement is likewise 

explicable only by reference to the bad-faith claims, as USF&G’s own settlement 

negotiator candidly admitted during the negotiations.  A1429.10 

                                           
9   Like USF&G, “General Accident insured only Western Asbestos.”  A191 

n.11. 
10   USF&G’s assertion that MacArthur demanded only $167 million for the 

bad-faith release (USF&G Br. 22) merely raises an issue of fact, and is in any 
event belied by the very document cited, which includes a demand of up to an 
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Finally, USF&G suggests (USF&G Br. 14-15) that it had a legitimate excuse 

for its ten-year refusal to defend Western because Western Asbestos could not 

assign its policies to Western MacArthur.  But this argument is baseless:  USF&G 

insured Western Asbestos; Western Asbestos was sued; USF&G denied that it 

insured Western Asbestos for nearly ten years; and default judgments were entered 

against Western Asbestos as a result of USF&G’s wrongful refusal to defend it.  

See A2620.  The California trial court found that Western had raised “a triable 

issue of material fact regarding whether USF&G’s assertion that [Western 

MacArthur] lack[ed] standing was part of a larger pattern of bad faith conduct by 

USF&G.”  A346 ¶ 4.  Thus, USF&G's bad-faith conduct toward its insured, 

Western Asbestos, was going to be a tried before the jury.  And even if USF&G 

had believed that its standing defense was meritorious, USF&G paid for a release 

of potential bad-faith claims in its Settlement with Western (and submitted those 

claims to Reinsurers). 

In a last-ditch effort to defend its failure to account for the bad-faith claims, 

USF&G suggests (in a footnote, USF&G Br. 62 n.34) that the language of its 

reinsurance treaty is “sufficiently broad to encompass bad faith liability.”   But that 

is incorrect, for reinsurance applies to only those risks covered by the insurer’s 

                                                                                                                                        
additional $120 million in “fees” (which are also extra-contractual damages) and 
$275 million in payments to the holders of default judgments.  A2480.   
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policy—not to separate tort claims against the insurer.  The treaty here defines a 

covered “loss” as that which “aris[es] out of each accident”; “accident” is in turn 

defined to include personal injury and property damage insured by USF&G’s 

policies.  A797-98.  Bad-faith claims against an insurer do not arise out of the 

underlying accident, but rather from the insurer’s misconduct in handling a claim.  

See, e.g., Wilson v. 21st Century Ins. Co., 171 P.3d 1082, 1086-87 (Cal. 2007) 

(summarizing California insurance bad-faith law); Davy v. Pub. Nat’l Ins. Co., 5 

Cal. Rptr. 488, 491-93 (Ct. App. 4th Dist. 1960), quoted in A345.  As Justice 

Abdus-Salaam correctly noted in her dissent (A35-37), there is no plausible 

argument that a bad-faith claim against the insurer is covered by either the 

underlying insurance policy or the Reinsurers’ treaties, and USF&G’s argument to 

the contrary should be cast aside.11 

In sum, where, as here, reinsurers establish a fact question concerning 

whether a settlement “did indeed involve payment in some substantial amount” of 

a bad-faith claim, summary judgment based on follow the fortunes is precluded.  

Clearwater, 2007 WL 2106098, at *2; see Am. Ins. Co. v. N. Am. Co. for Prop. & 

                                           
11   The sole authority on which USF&G relies, a 53-year old out-of-state 

case, is inapposite: Reinsurers here neither participated in the handling of the 
underlying claims nor acquiesced in USF&G’s decade-long malfeasance towards 
Western Asbestos.  See USF&G Br. 62-63 n.34 (citing Peerless Ins. Co. v. Inland 
Mut. Ins. Co., 251 F.2d 696, 704 (4th Cir. 1958) (reinsurer “knew as much about 
the [underlying] case as did [insurer]” and “acquiesce[d] in the defense strategy”)). 
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Cas. Ins., 697 F.2d 79, 81 (2d Cir. 1982) (a cedent’s allocation is unreasonable and 

in bad faith where the reinsurer is asked to pay for liabilities—there, punitive 

damages—not covered by the reinsurance agreement). 12   USF&G’s refusal to 

allocate any amount of its Settlement to the resolution of Western’s bad-faith claim 

should deprive it of any protection that follow the fortunes might otherwise have 

afforded its allocation decisions.  See, e.g., Travelers, 96 N.Y.2d at 596-97 

(“follow the fortunes” does not “alter the terms or override the language of 

reinsurance policies,” nor does it “bind a reinsurer to indemnify a reinsured 

whenever it paid a claim, regardless of the contractual language defining loss”).   

B. USF&G’s Allocation Of All Claims To A Single Policy Year 

As explained in the ECRA Appellants’ opening brief (ECRA Br. 54-66), 

Reinsurers also submitted evidence that USF&G’s allocation of every underlying 

injury claim to its 1959 policy further violated its duty of good faith.  This decision 

inflated the size of the reinsurance bill in two ways.  First, the majority of the 

claims arose long before 1959 and should have been subject to earlier years’ 

policies (if they were covered at all).  The 1959 policy insures only “accidents 

which occur during the policy period” July 1959 to July 1960 (A586; A417), and 

many of the “accidents” in question (i.e., initial asbestos exposures) occurred more 

                                           
12    USF&G’s point (USF&G Br. 66 n.37) that Clearwater, 2007 WL 

2106098, settled at a different phase of trial from the present case is a distinction 
without a difference.  
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than a decade prior to 1959 (A161-80).  Policies issued prior to 1953 were not 

reinsured by the ECRA Appellants.  Second, the “occurrence” or “continuous” 

trigger that USF&G employed to move all claims onto the 1959 policy required 

spreading of claims across policies such that each continuously triggered policy 

would pay its share.  Because the reinsurance treaties indemnify USF&G only 

when its liability on a given loss exceeds a set retention amount,13 attributing a 

claim to multiple policies would implicate multiple retention amounts, reducing the 

available reinsurance recovery.   

Because Reinsurers showed that USF&G’s all-to-one allocation departed 

from the policies, treaties and underlying court judgments, they created a triable 

issue of fact on USF&G’s bad faith.  The courts below improperly relied upon 

follow the fortunes to insulate this aspect of the allocation from review. 

1. Use Of An Occurrence Rather Than Accident Trigger  

USF&G contends (USF&G Br. 9) that its allocation of all claims to the 1959 

policy reinsured made sense because “only the last policy year provided coverage 

for all potentially covered claims.”  This statement is factually incorrect:  The 

majority of the claims were not covered by the 1959 policy at all.  USF&G thus 

attempts to manufacture coverage by suggesting that the parties to the Settlement 

agreed to apply an “occurrence” (or “continuous”) trigger whereby an injury 
                                           

13   USF&G contends that this amount is $100,000 per loss; as explained in 
Section III, infra, the correct figure is $3,000,000 per loss. 
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caused by an extended exposure to asbestos is covered by each policy that was in 

effect during the course of that exposure.  But this effort fails, for the Settlement 

Agreement states expressly that the policies “were written on a ‘caused by 

accident,’ as opposed to an ‘occurrence,’ basis.”  A417 ¶ 10.   

In order to escape this problem, USF&G asserts (USF&G Br. 54) that a 

“continuous” trigger is something different from an “occurrence” trigger, which 

was foreclosed by the Settlement.  But this effort is unavailing, for the two terms 

are synonymous in insurance law, as California’s highest court has made clear.  

See Montrose Chem. Corp. v. Admiral Ins. Co., 10 Cal. 4th 645, 673 (1995).  

USF&G next argues (USF&G Br. 55, citing In re Asbestos Insurance Coverage 

Cases, No. 1072, Statement of Decision Concerning Phase III (Cal. Super Ct. Jan. 

24, 1990)),  that “accident” policies and “occurrence” policies can be equated.  But 

In Re Asbestos merely involved a stipulation to treat both types of policies the 

same (In re Asbestos, No. 1072, at 32); it did not establish a general rule that 

“accident” and “occurrence” triggers are always indistinguishable.  To the contrary, 

the California Supreme Court has expressly held that they are not.  See Montrose, 

10 Cal. 4th at 671.14 

                                           
14   Montrose was decided in 1995—five years after In re Asbestos and seven 

years before the USF&G-Western Settlement.  The court there stated: 

Standard CGL policy language was revised by insurance 
industry drafters in several important respects starting in 
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The policies themselves and the Settlement’s clear election of the accident 

trigger thus should have compelled USF&G to present its reinsurance bill on an 

accident basis, whereby USF&G would allocate each claim to the date of the 

claimant’s first exposure to asbestos.15   Because USF&G was closely tracking 

those dates, such a proper allocation would have been a simple matter.  A161-80. 

2. Failure To Spread The Claims Across Multiple Policies 

Even if USF&G were correct that an “occurrence” or “continuous” trigger 

rather than an “accident” trigger applied, Reinsurers still showed that the all-to-

1959 allocation was in bad faith because, under the policies themselves, such a 

trigger should have implicated multiple policies (and thus multiple retention 

amounts) per claim.  The theory of a continuous trigger is that a new loss and thus 

                                                                                                                                        
1966. Prior to that year, third party general liability 
policies covered bodily injuries and damages caused by 
“accidents.” ... [The drafters] changed the standard form 
policy from an “accident-based” to an “occurrence- 
based” format.  It is reasonable to infer that the insurance 
industry knew precisely what the change entailed. 

Montrose, 10 Cal. 4th at 671. 
15  As explained in ECRA’s opening brief, under California law, when a 

policy contains an accident trigger, only the policy in effect at the time of the 
initial accident—here, first exposure to asbestos—insures the loss.  ECRA Br. 54-
55 & n.25 (citing Geddes & Smith, Inc. v. St. Paul Mercury Indem. Co., 51 Cal. 2d 
558, 563-64 (1959), and Lockheed Corp. v. Cont’l Ins. Co., 134 Cal. App. 4th 187, 
208 (6th Dist. 2005)). That these are “property damage cases,” as USF&G presses 
(USF&G Br. 55 n.29), is a distinction without a difference.  Indeed, the case that 
USF&G insists (id. at 20-21) compelled its allocation, FMC Corp. v. Plaisted & 
Cos., 65 Cal. App. 4th 1132 (6th Dist. 1998), is itself a property case. 
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a new insurance recovery occurs during each year in which exposure (here, to 

asbestos) contributed to the claimant’s injury.  The policies in this matter contain 

an express provision requiring the pro rata allocation of loss to all policies in the 

event that multiple policies are implicated.  Specifically, the “other insurance” 

clause in each of the policies provides that “the Company shall not be liable under 

this policy for a greater proportion of such loss than the applicable limit of liability 

stated in the declarations bears to the total applicable limit of liability of all valid 

and collectible insurance against such loss.”  A588 ¶ 13 (emphasis added).  The 

policies issued by USF&G thus included an express provision foreclosing 

USF&G’s ability to allocate all liability to one policy.16  

California law is in accord, requiring that losses arising under a continuous 

trigger be borne proportionately by all of the continuously triggered policies, rather 

than cabined into a single policy as USF&G purported to do here.  See, e.g., 

Armstrong World Indus., Inc. v. Aetna Cas. & Sur. Co., 52 Cal. Rptr. 2d 690, 705-

09 (Ct. App. 1st Dist. 1996) (where an injury triggers multiple policies, the loss is 

apportioned among them). 

                                           
16   Indeed, because USF&G’s allocation must conform to its Settlement and 

to the policy’s other insurance clause, both of which compel an allocation to all 
USF&G policies, summary judgment for Reinsurers is appropriate here.  See 
Allstate, 43 A.D. 3d at 121-22.   
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USF&G’s own authority, State v. Continental Ins. Co., 88 Cal. Rptr. 3d 288 

(4th Dist. 2009), pet’n for review granted, 203 P.3d 425 (2009), illustrates how 

such spreading over multiple policies works.  The opinion issued in State v. 

Continental includes a chart that outlines multiple ways of allocating loss among 

three hypothetical insurance companies, A, B, and C.  Id. at 303-04 n.6.  In 

particular, the chart includes an allocation under the “all-sums without stacking”  

method, id., the method by which USF&G has claimed to allocate its losses here.    

In every allocation scenario, insurers B and C (who had issued more than one year 

of coverage) are required to distribute their liabilities across their policy years; the 

full weight of liability is never loaded onto a single policy.  See id.17 

USF&G argues (USF&G Br. 79) that such apportionment among policies is 

required only where multiple insurers are involved, and thus that it is not obligated 

to spread claims across its own multiple policies.18  Quoting Dart Industries, Inc. v. 

                                           
17   To perform the same hypothetical exercise here, assume that a claim 

implicates nine USF&G policies and one other policy, all of which are released 
together for $1 million.  Under State v. Continental, liability would be allocated in 
the amount of $100,000 to each policy.   

18   Thus, USF&G contends that, if the hypothetical in n.17, supra, is altered 
such that no other insurer’s policy is involved, it is entitled to place the entire $1 
million on a single policy. There is no basis in law, contract, or policy for this 
result, as explained in text.   

There were, in any event, other policies involved in this case.  USF&G was 
one of several Western insurers (others included Hartford, General Accident, 
Home, and Argonaut) (A286-89); the alleged $200,000 per claimant from USF&G 
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Commercial Union Ins. Co., 28 Cal. 4th 1059, 1078 n.6 (2002), for the proposition 

that “‘[o]ther insurance’ clauses become relevant only where several insurers 

insure the same risk at the same level of coverage,’” USF&G omits the very next 

sentence—“An ‘other insurance’ dispute cannot arise between excess and primary 

insurers” (id.).  This sentence distinguishes Dart from this case, because USF&G’s 

successive policies are at the same level of coverage.  Furthermore, Dart had 

nothing to do with allocation after an insured had been paid; rather it involved an 

insurer’s claim that it owed no obligation to a policyholder in the first instance.  Id. 

at 1078-79.   

USF&G next cites (USF&G Br. 80) In re Prudential Lines, Inc., 158 F.3d 65 

(2d Cir. 1998), for the proposition that it need not allocate to itself across multiple 

policies.  But Prudential Lines is inapposite because the “other insurance” clause 

in that case did not expressly require apportionment by policy as the policy at issue 

here indisputably does, compare A588 ¶ 12 (“the [Insurer] shall not be liable under 

this policy…” (emphasis added)) with 158 F.3d  at 86 (“[The Insurer] shall not be 

liable for any loss, damage, or expense against which, but for the insurance herein 

provided, the [insured] is or would be insured under existing insurance”). 19  

                                                                                                                                        
therefore should have be apportioned across USF&G’s policies according to the 
chart set forth in State v. Continental.  See Cont’l, 88 Cal. Rptr. 3d at 303-04 n.6. 

19   Because reinsurance “involves contracts of indemnity, not liability,” the 
language of the policy at issue is crucial.  Unigard, 4 F.3d at 1054. A reinsurer’s 
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Moreover, Prudential Lines actually supports Reinsurers’ position, for it expressly 

contemplated that an insurer would have to allocate among its own multiple 

policies.  As in Dart, the insurer in Prudential Lines maintained that the all-sums 

rule should not apply, and that, “when more than one of its policies is triggered by 

a single loss, the policyholder is entitled to no more than a fractional recovery 

under each policy.”  158 F.3d at 68 (emphasis added).  The court rejected the 

insurer’s argument, holding that the insurer “presumably will allocate liability 

among the triggered policies….”  Id. at 86-87 (emphasis added) (citing Keene 

Corp. v. Ins. Co. of N. Am., 667 F.2d 1034, 1049-50 (D.C. Cir. 1981)).20  USF&G, 

however, improperly elected not to make such an allocation here. 

USF&G further argues (USF&G Br. 77) that its reinsurance coverage would 

be rendered “illusory” if its payments to Western were properly spread across all 

the triggered policies in multiple years, as few claims would exceed the 

reinsurance retention for a given year.  But that is the consequence of USF&G’s 

                                                                                                                                        
indemnity obligation is necessarily linked to the underlying policy obligation.  See 
Ins. Co. of N. Am., 609 F.3d at 149 (reinsurer assumes “‘financial exposure under 
certain direct insurance policies’”) (quoting CIGNA, 52 F.3d at 1199). 

20   Keene originated the concept of a continuous trigger in the asbestos 
exposure context.  See generally Keene, 667 F.2d 1034.  Notably, the court there 
was careful to explain that, “when more than one policy applies to a loss, the ‘other 
insurance’ provisions of each policy  provide a scheme by which the insurers’ 
liability is to be apportioned.”  Id. at 1049-50.  
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decision to purchase excess-of-loss reinsurance:  In exchange for favorable 

premiums, it originally agreed to bear the first $100,000 of loss in every year.  

USF&G also contends (USF&G Br. 77-78) that its retention under the  

reinsurance treaty and a policyholder’s deductible are equivalent, and need be paid 

only once, and that, accordingly, spreading is not required.  But, unlike deductibles, 

“policies which are subject to self-insured retentions ... [do not attach] until the 

self-insured retention is exhausted.”  Travelers Indem. Co. of Ill. v. Ins. Co. of N.A., 

Nos. 98-56276, 98-56294, 2000 WL 278390, at *2 (9th Cir. Mar. 14, 2000) 

(unpublished).  And where there is a retention rather than a deductible, “[t]he 

insured must exhaust that amount separately, over and over again as many times as 

there are claims.”  Gen. Star. Indem. Co. v. Superior Court, 47 Cal. App. 4th 1586, 

1594 (2d Dist. 1996).   

USF&G further asserts (USF&G Br. 76) that, under the language of the 

reinsurance treaty, it is entitled to aggregate claims from multiple years, and 

therefore that it was not required to spread claims across its multiple policies.21  

                                           
21   New York courts do not permit an insurer to collapse multiple years of 

exposure into a single occurrence unless the policy says so, and the policy here 
does not.  Thus, in New York, an insurer is permitted  aggregate losses to a single 
occurrence arising out of “continuous or repeated exposure to conditions.” See 
Appalachian Ins. Co. v. Gen. Elec. Co., 8 N.Y.3d 162, 172-73 (2007) (Occurrence-
based policy encompassed “continuous or repeated exposure to conditions,” which 
“more readily embraced a wider range of liabilities—such as liability arising from 
asbestos exposure or contamination.”); Int’l Flavors & Fragrances, Inc. v. Royal 
Ins. Co. of Am., 46 A.D.3d 224, 229 (1st Dep’t 2007) (“[C]ontinuous or repeated 
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But, in key language that USF&G conspicuously omits, the treaty provides that 

“loss” means “the aggregate loss, … whether involving any one of the classes of 

business covered by this Agreement or any combination of such classifications, 

arising out of each accident … regardless of the number of policies under which 

such loss is payable or the number of different interests insured.”  A797 ¶ 4 

(emphasized language omitted by USF&G).  This provision, known as a “clash 

cover,” 22  merely allows USF&G to aggregate losses arising out of a single 

accident when more than one insured or class is involved in that accident.  For 

example, USF&G could aggregate losses if two automotive policyholders both 

insured by USF&G were involved in the same accident, or if the same accident 

triggered both automotive product liability and private automotive coverage.  But 

this clause does not permit USF&G to aggregate losses from multiple “accidents” 

                                                                                                                                        
exposure” in the standard definition of “occurrence” indicated “the parties’ intent 
to construe as a single occurrence the ‘continuous or repeated exposure’ of any one 
person to ‘harmful conditions.’”). 

 22    A “clash cover is intended to protect the ceding company against 
accumulations of loss arising from multiple insureds and/or multiple lines of 
business for one insured involved in one loss occurrence.”  Reinsurance Glossary, 
Reinsurance Association of America, http://www.reinsurance.org/i4a/pages/ 
index.cfm?pageid=3309#c (definition of “clash cover”) (last visited July 27, 2012). 
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occurring in different years:  The treaty expressly insures accidents on policies in 

force in a single calendar year.  A797 ¶ 2.23 

USF&G responds (USF&G Br. 9; see id. at 21 & 75) that Reinsurers are 

impermissibly attempting to “re-litigate” the question whether “the settling parties 

negotiated the settlement on the basis that one—and only one—of the thirteen 

policies that USF&G allegedly issued could be called upon to respond to each 

asbestos claim that potentially implicated USF&G’s coverage.”  In particular, 

according to USF&G (id. at 79), it reached compromises in the underlying 

litigation and allocated the Settlement and billed its Reinsurers “precisely” in 

accordance with the “framework the settling parties utilized in negotiating the 

settlement” (id. at 8-9; see also id. at 72-73)—matters that follow the fortunes 

supposedly shields from review. 

The record, however, reflects that the settling parties reached no such 

compromises and utilized no such framework.   To the contrary, the Settlement 

provides by its plain terms that thirteen policies cover the losses here (A416-17 

                                           
23   The reinsurance  treaty at issue covers losses on policies in force, first 

issued, or renewed after January 1, 1956.  A796 ¶ 2.  Liability from years prior to 
1956 therefore cannot be aggregated and allocated to the reinsurers on the 1959 
treaty year.  And even if it could, ECRA’s members have no liability prior to 1953 
because ECRA’s participation began in 1952 (A2275) and there was no 
reinsurance on the policies covering 1951-1953.  See A416-17 ¶ 7 (Western 
Asbestos per-person limit was equal to USF&G’s retention for policies before the 
1953-1954 policy).   
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¶ 7), not “one—and only one” policy (USF&G Br. 9, 25, 72).  Whether the losses 

were allocated to one or more policies did not matter to Western; it only mattered 

for USF&G’s reinsurance presentation.  Thus, Western’s negotiator testified that 

the parties agreed that there were thirteen policies bearing the liabilities and that 

there was no agreement that all the losses would be allocated to a single policy: 

Q. Do you remember ever discussing the issue of loss 
 allocation with anyone in connection with the 
 settlement negotiations?  

A. As between various USF&G policy years?  

Q. Yes.  

A. I don’t recall anything like that.   

 There was a stipulation on what the parties could 
 agree about what years of coverage existed.  That 
 was based upon the strength of the evidence and it 
 didn’t involve a single policy year. 

A944 at 143:15-24 (emphasis added); see also A583-84 at 212:21-213:1) (“Q.  Did 

Western MacArthur ever agree with USF&G that any recovery Western 

MacArthur would obtain from USF&G would be limited to a single year’s policy? 

…  [A.]  I don’t think so”); A584:5-15.   

USF&G similarly asserts (USF&G Br. 20) that it negotiated for the “anti-

stacking” rule to apply so that “the limits of successive policies triggered by a 

single claim could not be effectively aggregated—or ‘stacked’—to increase the 

available coverage.”  This assertion, however, is supported only by the self-serving 
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testimony of a USF&G in-house lawyer who did not directly participate in the 

actual negotiations.  See A1495:12-1496:10.  It is, furthermore, contradicted by the 

testimony of Western’s representatives that the parties never discussed either “all 

sums” or the “anti-stacking” rule, and that neither doctrine was a negotiated 

element of the undifferentiated lump-sum Settlement.  See A944 at 145:5-13 

(Snyder) (“Q.  Do you recall during settlement negotiations USF&G or its 

representatives insisting that under California law under the non-accumulation rule, 

Western MacArthur could not stack the limits of all 13 consecutive policies but 

rather could chose only one policy to cover its liability? …  [A.]  No I don’t recall 

having that discussion.”).  Indeed, even USF&G admits, in a footnote buried on 

page 73 of its brief, that Western never raised the all sums rule.  See USF&G Br. 

73 n.40.   

USF&G fails to produce record support for its contention that allocating all 

of Western’s claims to a single, 1959 policy follows the fortunes because the 

settling parties themselves negotiated for that result.  To the contrary, the evidence 

shows that USF&G made that determination on its own.  Despite USF&G’s 

repeated statements that co-Reinsurer AmRe was invited to participate in the 

litigation (USF&G Br. 23 n.13, 52 & n.27), the reinsurance allocation was in fact 

calculated in secret by USF&G and its counsel, without participation of the insured, 

the injured parties, or Reinsurers.  A539-40.  Reinsurers learned of the allocation 
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only after USF&G and its counsel had spent five months confecting it, and after 

the Settlement was announced.  A542; A2355-60.   

Thus, Reinsurers placed in dispute below whether USF&G’s allocation of all 

claims to the 1959 policy alone—in contravention of the policies, the Settlement 

and applicable California law—represented a post hoc, unilateral effort to funnel 

liabilities to Reinsurers not covered by the reinsurance agreement, through the use 

of a legally unreasonable allocation methodology.  Because this is not the sort of 

good-faith allocation shielded from judicial scrutiny by follow the fortunes, 

summary judgment should not have been granted to USF&G. 

C. USF&G’s Use Of Inflated Claim Values 

USF&G’s inflated claim valuations likewise violated its duty of good faith 

to the Reinsurers, because they were not the result of any arms-length negotiation 

in the Settlement nor a good-faith estimate of the claims’ worth.  See ECRA Br. 

63-66; AmRe Br. 24-26, 58-59.  Reinsurers produced evidence that USF&G had 

reached its claim valuations figures by plugging “values” into a matrix solely in 

order to exceed the $100,000 reinsurance retention.  See A1525-28.   

USF&G dismisses this fact as a mere “mathematical exercise” (USF&G Br. 

81), but the record tells a different story.  The asbestos claimants’ own expert 

valued the lung cancer claims, for example, at no more than $91,174 each—less 

than half of the $200,000 amount that USF&G claims they were worth.  A1547.  
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USF&G declined to use the $91,174 figure, however, because it would have fallen 

short of the reinsurance retention and thus resulted in no reinsurance recovery for 

those claims. 

Any one of these disputes of fact should have required a trial on the issue of 

USF&G’s good faith and thus precluded summary judgment based on follow the 

fortunes.  See Allstate Ins. Co. v. Am. Home Assur. Co., 43 A.D.3d 113, 121-22 

(1st Dep’t 2007); Hartford Accident & Indem. Co. v. Columbia Cas. Co., 98 F. 

Supp. 2d 251, 258-60 (D. Conn. 2000).   

III. USF&G FAILS TO REBUT THE EXISTENCE OF A MATERIAL 

DISPUTE OF FACT REGARDING RETROACTIVE APPLICATION 

OF THE INCREASED RETENTION AMOUNT TO THE TREATY 

YEARS AT ISSUE  

As explained in the opening brief (ECRA Br. 20-21), the parties agreed in 

1981 to modify the reinsurance treaties in effect in prior years by increasing the 

amount of the retention on new claims arising under those treaties from $100,000 

to $3 million, but the parties disagree whether that amendment applies 

retroactively to include the 1959 treaty at issue here.  The Appellate Division 

erroneously granted summary judgment on this issue, despite numerous pointed 

factual disputes, by relying on a single, self-serving affidavit by USF&G’s 

Kenneth Conwell as “dispositive” (A25), despite the fact that the affidavit 

contradicted Conwell’s own prior deposition testimony and voluminous other 
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evidence in the record24 that should have been read in the light most favorable to 

Reinsurers.25  USF&G rightly makes no attempt to defend this erroneous ruling, 

which independently warrants reversal of the judgment below (see ECRA Br. 72-

74), and which, if left uncorrected, would invite “sham” affidavits aimed at 

negating prior damaging deposition testimony in the future.26 

                                           
24   As noted previously (ECRA Br. 72-74), for example, USF&G’s own 

representative explained that in 1980 the reinsurance program was restructured to 
eliminate what had been the first layer of reinsurance.  A552.  The upper coverage 
limit provided by the first layer of reinsurance had previously been $3 million.  Id.  
Therefore, with the restructure, the “new” First Excess was the coverage above $3 
million on losses after 1980, and the “old” First Excess was the coverage provided 
on all prior years (including the 1956-1962 Treaty at issue here) up to $3 million.  
A622, A636 (defining it as the “the layer which contained ground-up losses up to 
$3,000,000”).  The 1981 Agreement to eliminate all new losses on the “old First 
Excess” (i.e., ground-up losses to $3 million) meant that all claims (regardless of 
the date of loss) first reported to the Reinsurers after July 1, 1981 would carry a $3 
million retention. 

25   See Negri v. Stop & Shop, Inc., 65 N.Y.2d 625, 626 (1985) (a court must 
“vie[w] the evidence in a light most favorable to the [nonmoving party] and 
accor[d] [the nonmoving party] the benefit of every reasonable inference”);  F. 
Garofalo Elec. Co. v. N.Y. Univ., 754 N.Y.S.2d 227, 229-30 (1st Dep’t 2002) (“In 
deciding a motion for summary judgment, the court’s role is solely to determine if 
any triable issues exist, not to determine the merits of any such issues.”) (citing 
Sillman v. Twentieth Century-Fox Film Corp., 3 N.Y.2d 395, 404 (1957) (“issue-
finding, rather than issue-determination, is the key to the procedure”) (internal 
quotation marks omitted)). 

26    USF&G misleadingly suggests (USF&G Br. 82) that the Reinsurers 
waited “over half a decade” to raise the retention amount issue, even while failing 
to point to any authority that the ECRA Appellants thus waived the argument.  But 
any such delay was of USF&G’s own making.  USF&G withheld documents on 
the change in retention until after discovery closed.  The ECRA Appellants 
deposed USF&G’s Conwell on the subject as early as April 29, 2005 (A2512-35), 
but without the documents USF&G had withheld; thereafter, the ECRA Appellants 
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Instead, USF&G defends the ruling under the reformation standard 

employed below by the IAS Court (A93-94), which requires “clear and 

convincing” evidence of mutual mistake.  No party to this litigation had previously 

advanced that argument, nor did the Appellate Division defend it.  Alternatively, 

USF&G relies on the parol evidence rule to suggest that extrinsic evidence was 

inadmissible, but this argument runs afoul of 125 years of clear New York law 

allowing such evidence of a subsequent amendment to a contract.  Because those 

arguments are erroneous as a matter of law, and material disputes of fact remain, 

summary judgment on the retention amendment issue was improper.  

A. The Reformation Standard Does Not Apply To The Parties’ 

Amendment Of A Contract 

USF&G erroneously asserts (USF&G Br. 87) that Reinsurers’ argument for 

retroactive amendment of the treaty retention amount is a reformation claim that 

requires a “clear and convincing” evidentiary standard that was not met.  This 

argument, reached sua sponte by the IAS Court below (A93), in fact has no 

bearing on this case.  ECRA has never claimed that the original wording of the 

Treaty governing the years 1956-1962 was a mistake or memorializes inaccurately 

the parties’ agreement at the time that agreement was struck in 1956.  See, e.g., 

                                                                                                                                        
succeeded in re-opening discovery, forcing USF&G to comply with its discovery 
obligations.  USF&G’s suggestion (USF&G Br. 83) that AmRe waived this 
argument is irrelevant, as any supposed waiver by AmRe cannot be imputed to the 
ECRA Appellants and USF&G does not say otherwise.   
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George Backer Mgmt. Corp. v. Acme Quilting Co., 46 N.Y.2d 211, 219 (1978) 

(noting that a reformation is designed “to restate the intended terms of an 

agreement when the writing that memorializes that agreement is at variance with 

the intent of both parties”).  To the contrary, the question is what the parties agreed 

to in 1981—25 years after the 1956-1962 Treaty was executed.  The ECRA 

Appellants argue that the amendment increasing the retention to $3 million 

extended to the 1956-1962 Treaty at issue here; USF&G contends that these 

particular years were excluded.   

Because reformation standards do not apply to subsequent modifications of 

an agreement, it was clear error for the IAS Court to apply the heightened “clear 

and convincing” evidentiary standard applicable to reformation.  Compare  Ross v. 

Food Specialties, Inc., 6 N.Y.2d 336, 341 (1959) (“Reformation may not be 

granted upon a probability nor even upon a mere preponderance of evidence” 

because “[r]eformation is not designed for the purpose of remaking the contract 

agreed upon but, rather, [in the absence of fraud] solely for the purpose of stating 

correctly a mutual mistake”) with 22A N.Y. JUR. 2D Contracts § 483 (2012) 

(noting that the elements necessary to establish a contract modification are the 

same as those required for the formation of a contract).  USF&G’s reliance on the 

reformation standard is thus misplaced. 

B. The Parol Evidence Rule Does Not Bar Extrinsic Evidence Of The 

Parties’ Intent In Amending A Contract 
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USF&G alternatively argues (USF&G Br. 87) that “parol evidence is 

properly considered only if Reinsurers are seeking reformation.”  But that is 

incorrect as a matter of law.  New York courts have held for at least 125 years that 

“parol evidence is admissible to establish a subsequent oral agreement even though 

it may alter or abrogate a prior written agreement.”  58 N.Y. JUR. 2D Evidence and 

Witnesses § 570  (2012).  See also Corse v. Peck, 102 N.Y. 513, 518 (1886) (“That 

a written contract may be modified by a subsequent new and distinct oral 

agreement, upon a new consideration, is unquestionable.”). 

USF&G attempts to sidestep this clear law by asserting (USF&G Br. 85) 

that a series of separate endorsements drafted more than a decade27 after the 1981 

amendment constitute the entire agreement between the parties and thus cannot be 

contradicted by parol evidence.  Yet the separate endorsements do not contain the 

entire agreement between the parties:  USF&G agreed to amend  the treaty 

retention retroactively in exchange for the Reinsurers’ agreement to renew their 

participation on USF&G’s reinsurance program for the 1981 treaty year (see A552-

53, A556, A599-601, A605, A619, A622-23, A629-30, A632-38)—facts outside of 

and not encompassed by the endorsements.  

                                           
27    The reason it took over ten years to execute these endorsements is 

because the scriveners preparing the endorsements—White and Forrest—were not 
part of the negotiations and were constantly creating and executing erroneous 
endorsements.  See A1929-32; A1969-70; A2329. 
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USF&G’s negotiator (Steen) and ECRA’s negotiator (Rentko) both testified 

that these endorsements did not define the full scope of the agreement (A2542, 

A619, A622-23), and, as Bradley Wallace, USF&G’s head of reinsurance, made 

clear, “the intent was for the retroactive endorsements to apply to contracts prior to 

1962 although the earlier contracts were not endorsed” (A600).  The earlier 

contracts were not endorsed only because USF&G’s broker Guy Carpenter did not 

have the earlier contracts in its possession.  As Gerald  Tanella, a senior officer at 

Guy Carpenter (USF&G’s broker and agent for the 1981 Agreement) explained to 

USF&G’s Wallace: 

Firstly, it is clear that the original intent of the agreement 
between reinsurers and U.S.F.& G. was to clearly 
eliminate any further losses to the old First Excess of 
Loss reinsurance layer irrespective of the effective date 
of such covers.  From our vantage point this was viewed 
as being the layer which contained ground-up losses up 
to $3,000,000…. The contracts that had been in force 
prior to July 1, 1975 were not, at that time, in our 
possession and consequently we were not then familiar 
with maximum limit /sub-limit approach.  (Nor, frankly, 
were we aware of any details relating to U.S.F.&G.’s 
coverage prior to January 1, 1962 until quite recently.)  
The fact that contract endorsements were not then 
prepared is probably more attributable to this, coupled 
with the point that, at the time, reinsurers did not see an 
overriding reason to do so. 

A636 (emphasis added). 

C. The Retention Amendment Applied To The 1956-1962 Treaty 
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Once USF&G’s erroneous legal arguments are rejected, summary judgment 

on the retention amendment issue should be reversed.  Viewed in the light most 

favorable to Reinsurers, there is substantial evidence in the record that the parties 

agreed to increase the retention to $3 million for all years prior to 1980, including 

the 1956-1962 Treaty at issue here. 

1. USF&G’s Wallace’s Admission 

As explained in the opening brief (ECRA Br. 71-72), USF&G’s head of 

reinsurance (Wallace) admitted that the parties agreed in 1981 to increase the 

retention to $3 million on the pre-1962 Treaty years, even though they were not 

endorsed.  A600 (“the intent was for the retroactive endorsements to apply to 

contracts prior to 1962 although the earlier contracts were not endorsed”); A601 

(“the retroactive changes were intended to apply to all prior contracts even though 

only those from 1962 forward were actually endorsed”).   

USF&G cannot deny that Wallace made this admission and that it was 

binding on USF&G.28  Instead, USF&G asks the Court to draw a series of factual 

inferences in USF&G’s favor.  First, USF&G argues (USF&G Br. 90 n. 52) that 

Mr. Wallace was wrong when he made this admission because he “misconstru[ed]” 

a letter written by USF&G’s Ken Conwell.  But Conwell’s affidavit, prepared 

                                           
28   See Navedo v. 250 Willis Ave. Supermarket, 290 A.D.2d 246, 247 (1st 

Dep’t 2002) (“A manager has the authority to bind its employer by an admission 
made as agent on behalf of the employer….”). 
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specifically for the summary judgment motion, cannot refute Mr. Wallace’s 

testimony about his own understanding.  Second, USF&G asks this Court to infer 

(id.) that Mr. Wallace “later came to a different understanding,” based on a letter 

written to Mr. Wallace, on Mr. Wallace’s signature on endorsements for the 1962-

1980 Treaty years, and on Conwell’s deposition testimony.  Again, however, there 

is no evidence from Mr. Wallace that he changed his mind.  Instead, the evidence 

cited by USF&G only highlights genuine disputes of material fact on this issue.  

Third, USF&G contends (USF&G Br. 90 n.52) that “Mr. Wallace did not 

participate in the retention-related negotiations….”29  But a party admission need 

not be based on personal knowledge to be admissible and binding on the party.30  If 

Wallace’s admission that the 1981 amendment applied to pre-1962 treaties were 

not dispositive, see Koester v. Rochester Candy Works, 194 N.Y. 92, 98-99 (1909) 

(“[A]dmissions of a party are original evidence against the party making them, and 

are as a rule sufficient to establish a cause of action or defense without further 

evidence of the fact.”), it at a minimum creates a disputed issue of material fact 

requiring summary judgment for USF&G to be reversed.  

                                           
29   USF&G’s own witness, Mr. Conwell, admitted that he did not participate 

in the negotiations either.  A2528. 
30   See Reed ex rel. Reed v. McCord, 160 N.Y. 330, 341 (1899) (“[T]he 

theory upon which this class of evidence is held to be competent is that it is highly 
improbable that a party will admit or state anything against himself or against his 
own interest unless it is true.”).   
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2. Testimony By The 1981 Amendments’ Negotiators 

In addition to Wallace’s binding admission, the two people who actually 

negotiated the 1981 amendment, Guy Carpenter's James Steen (for USF&G) and 

ECRA’s Thomas Rentko, both testified that that the amendment was intended to 

include the 1956-1962 Treaty at issue here.  See ECRA Br. 68-69.  USF&G does 

not deny as much, responding only (USF&G Br. 86 n.50) that Steen signed an 

affidavit for USF&G that “clarified” his testimony. 31   But the affidavit Steen 

executed for USF&G is not inconsistent with his prior affidavit (compare A621-23 

with A2466-67), and in his deposition testimony (post-dating both affidavits), 

Steen confirmed that the parties agreed “in 1981, that all new losses reported to the 

reinsurers on and [after] July 1, 1981 will be subject to a $3,000,000 retention 

regardless of the date of loss.” A629-30 (emphasis added).  Such unrebutted 

                                           
31   USF&G also misleads the Court by asserting (USF&G Br. 86 n.50) that 

other “witnesses” have signed counter-affidavits after submitting an affidavit for 
ECRA.  There was only one such “counter-affidavit,” which was submitted by 
former USF&G employee Jim Spies under severe pressure by USF&G.  ECRA has 
not relied on Spies’ first affidavit and, at Spies’ deposition, which post-dated both 
affidavits and where he was represented by Simpson Thacher, Spies confirmed the 
testimony he provided to ECRA in his prior affidavit:  Namely that, while he was 
at USF&G, he was operating under the assumption that the “reinsurance retention 
was increased to $3 million for all new claims reported after 1980-something.” 
A650 (emphasis added). 
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testimony from both parties as to the actual scope of the agreement was more than 

enough to preclude summary judgment.32 

3. American Re’s Internal Deliberations 

USF&G further asks this Court (USF&G Br. 88-91) to find that internal 

deliberations at American Re “confirm[]” that Reinsurers made a strategic decision 

to amend only the post-1962 treaties.  The record does not support this inference, 

even if such inferences could be drawn in USF&G’s favor at summary judgment 

(which they cannot).   

Because the agreement to increase the retention arose out of USF&G’s 

efforts to convince Reinsurers to renew the reinsurance Treaty in the early 1980s 

when Reinsurers were experiencing growing losses on the earlier treaty years, all 

Reinsurers sought to “stem the loss development” but proposed different means for 

doing so.  A552.  ECRA, short on actuarial resources and blind-sided by mass tort 

claims “com[ing] ‘out of the woodwork,’” found it difficult to estimate future 

                                           
32   This is so even under the “clear and convincing” evidence standard 

imposed by the reformation claim USF&G erroneously asserts is at issue.  See 
Harris v. Uhlendorf, 24 N.Y.2d 463, 467 (1969) (“the principle thus formulated is 
applicable where the parties have a real and existing agreement on particular terms 
and subsequently find themselves signatories to a writing which does not 
accurately reflect that agreement”); Born v. Schrenkeisen, 110 N.Y. 55, 59 (1888) 
(“[I]f, by the mistake of the scrivener or by any other inadvertence, the writing 
does not express the agreement actually made, it may be reformed by the court.”) 
(emphasis added)); Consol. Edison Co. of N.Y., Inc. v. Gen. Accident Ins. Co., 611 
N.Y.S.2d 199, 200 (1st Dep’t 1994) (finding triable issues of fact as to a 
reformation claim). 
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losses that would become due under its old treaties.  A605; A607-13.  As Guy 

Carpenter explained, ECRA was therefore “most concerned with capping the loss 

development” and advocated a “retroactive retention of $3,000,000 for claims that 

had not yet been settled with Reinsurers.”  A553.  American Re, by contrast, “was 

most interested in arranging a specific pay-back to make up for the already 

incurred deficit.”  Id. 33   USF&G rejected American Re’s approach because 

USF&G could “be left with the obligation to continue the pay-back arrangement 

without continuing reinsurance protection from these Reinsurers.”  Id.  USF&G 

instead adopted ECRA’s suggestion to increase the retention on all prior years to 

$3 million.  Guy Carpenter confirmed that the “effect of this was to terminate the 

‘pure’ IBNR of the Reinsurers.”  Id.34  

Because USF&G rejected American Re’s approach, American Re’s internal 

deliberations are irrelevant to the terms of the 1981 amendment.  This is 

particularly true because ECRA and American Re did not confer with each other in 

connection with the renewal (A2538-39), and there is no evidence that American 

                                           
33   That American Re was seeking a pay-back explains why American Re 

documents contemplate a finite period of time.   
34    In insurance parlance, “IBNR” is an acronym for “incurred but not 

reported,” and refers to accidents that happened in prior years (were incurred), but 
have not yet been reported to the reinsurers.  A611-12.  Eliminating the pure IBNR 
meant that the Reinsurers would no longer be required to cover losses (such as the 
one at issue in this case) arising under any of the prior treaty years (i.e., both pre-
1962 and post-1962) but first reported to the reinsurers after July 1, 1981.  
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Re ever shared its internal documents (or the ideas conveyed in them) with ECRA 

or USF&G.  Instead, USF&G embraced ECRA’s approach as to both ECRA and 

American Re.35   

4. The Parties’ Post-1981 Course of Performance 

Viewed in the light most favorable to Reinsurers, the parties’ handling of the 

Abbott Labs, Delaware Insulation, and WABCO claims all indicate that USF&G 

understood that a $3 million retention applied to these pre-1962 claims.  A642; 

A645-47; A650-51; A1228.  While USF&G argues (USF&G Br. 92-93) about the 

meaning of these documents and whether subsequent documents related to the 

claims rebut this evidence, such factual determinations are to be made by the trier 

of fact, and should not have been resolved on summary judgment. 

For these reasons and the reasons stated in the Reinsurers’ opening briefs, 

summary judgment to USF&G on the issue of the amended retention amount 

should be reversed. 

                                           
35   Rentko explained that, once an agreement has been achieved with one 

party (in this case ECRA), other reinsurers (such as American Re) are offered the 
same agreement with no room to bargain.  A2540 (“generally speaking, it is either 
yes or no”). 
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CONCLUSION 

For all the reasons set forth in ECRA’s opening brief and above, the 

judgment of the Appellate Division should be reversed, summary judgment for 

USF&G vacated, and the case remanded for trial. 
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