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CORPORATE DISCLOSURE STATEMENT 

Pursuant to Rule 500.1(f) of the Rules of the Court of Appeals the 

Defendants-Appellants make the following statements:  

Defendant-Appellant Excess Casualty Reinsurance Association states that it 

was an unincorporated business association of insurance companies that has 

dissolved; it has no parents, subsidiaries or affiliates. 

Defendant-Appellant OneBeacon America Insurance Company states that it 

is a subsidiary of OneBeacon Insurance Group, Ltd., a publicly-traded company 

(NYSE:OB), and is affiliated with the following companies:  A. W. G. Dewar, 

Inc., Atlantic Specialty Insurance Company, AutoOne Insurance Company, 

AutoOne Select Insurance Company, The Camden Fire Insurance Association, EBI 

Claims Services, LLC, The Employers’ Fire Insurance Company, Essentia 

Insurance Company, Homeland Insurance Company of Delaware, Homeland 

Insurance Company of New York, Houston General Insurance Company, Houston 

General Insurance Exchange, Houston General Insurance Management Company, 

Mill Shares Holdings (Bermuda) Ltd., National Marine Underwriters, Inc., The 

Northern Assurance Company of America, OBI National Insurance Company, 

OneBeacon Entertainment, LLC, OneBeacon Holdings (Gibraltar) Limited, 

OneBeacon Holdings (Luxembourg) S.à r.l., OneBeacon Insurance Company, 

OneBeacon Insurance Group LLC, OneBeacon Midwest Insurance Company, 
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OneBeacon Professional Insurance, Inc., OneBeacon Risk Management, Inc., 

OneBeacon Select Insurance Company, OneBeacon Services, LLC, OneBeacon 

Specialty Insurance Company, OneBeacon Sports and Leisure, LLC, OneBeacon 

U.S. Enterprises Holdings, Inc., OneBeacon U.S. Financial Services, Inc., 

OneBeacon U.S. Holdings, Inc., Pennsylvania General Insurance Company, 

Potomac Insurance Company, Traders & General Insurance Company, WM 

Belvaux (Luxembourg) S.à r.l., WM Findel (Luxembourg) S.à r.l., WM Kehlen 

(Luxembourg) S.à r.l., and WM Queensway (Gibraltar) Limited. 

Defendant-Appellant Century Indemnity Company (“Century”) Century, as 

successor to CCI Insurance Company, as successor to Insurance Company of 

North America, individually and as successor to Indemnity Insurance Company of 

North America (“INA”), is a wholly owned subsidiary of Brandywine Holdings 

Corp., which is a wholly owned subsidiary of INA Financial Corp.  

Defendant-Appellant ACE Property & Casualty Company a/k/a ACE 

Property & Casualty Insurance Company and f/k/a Aetna Insurance Company 

(“ACE P&C”) is a wholly owned subsidiary of INA Holdings Corp., which is a 

wholly owned subsidiary of INA Financial Corp. 

INA Financial Corp. is a wholly owned subsidiary of INA Corporation, 

which is a wholly owned subsidiary of ACE INA Holdings, Inc.  ACE INA 

Holdings, Inc. is 80% owned by ACE Group Holdings Inc. and 20% owned by 
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ACE Limited.  ACE Group Holdings, Inc. is a wholly owned subsidiary of ACE 

Limited.  The ultimate parent of Century and ACE P&C is ACE Limited, a 

publicly owned, Swiss corporation (NYSE: ACE).   

Century and ACE P&C hereby advise the Court that annexed to this brief is 

a listing of their parent companies, subsidiaries, and affiliates, each of which is 

directly or indirectly owned, in whole or in part, by ACE Limited. 
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Defendants-Appellants Excess Casualty Reinsurance Association, ACE 

Property & Casualty Company, Century Indemnity Company, and OneBeacon 

America Insurance Company (collectively “ECRA Appellants”) respectfully 

submit this brief in support of their appeal from the Decision and Order of the 

Appellate Division, First Department, entered on January 24, 2012, which affirmed 

the grant of summary judgment to Plaintiffs-Respondents United States Fidelity & 

Guaranty Company and St. Paul Fire & Marine Insurance Company (collectively, 

“USF&G”). 

PRELIMINARY STATEMENT 

Reinsurers1 challenge the terms on which ceding insurer USF&G allocated 

losses to them for a nearly $1 billion settlement with its policyholder.  The 

Appellate Division held that any judicial review of this allocation was precluded 

by “follow the fortunes,” a doctrine that generally requires a reinsurer to accept the 

reasonable, good faith decisions the insurer makes in a settlement with its insured 

with respect to liability and coverage.  The decision below is incorrect, for nothing 

in “follow the fortunes” requires absolute deference to a ceding insurer’s allocation 

of a reinsurance bill to its reinsurer.  To the contrary, as this Court made clear 

when it last addressed “follow the fortunes” eleven years ago, a reinsurer’s 

                                                 
1   The ECRA Appellants, along with separately represented Defendant-

Appellant American Re-Insurance Co. (“AmRe”) are collectively referred to herein 
as “Reinsurers.” 
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obligation to “follow the fortunes” depends upon its cedent’s strict adherence to its 

“duty of good faith” to the reinsurer.  Travelers Cas. & Sur. Co. v. Certain 

Underwriters at Lloyd’s of London, 96 N.Y.2d 583, 596 (2001) (“follow the 

fortunes” applies so long as payments to the policyholder “were made reasonably 

and in good faith” and are consistent with applicable language in the reinsurance 

contract).  Where reinsurers place facts in evidence showing that their ceding 

insurer has departed from that duty, judicial scrutiny of the insurer’s allocation is 

appropriate.  Here, Reinsurers raised substantial questions of fact as to whether 

ceding insurer USF&G acted in such a self-dealing manner with respect to the 

allocation that it violated its duty of good faith, and the court below thus erred in 

affirming summary judgment to USF&G.  Unless reversed, the decision below will 

give ceding insurers unreviewable discretion to allocate a settlement to their 

reinsurers, a result contrary to the foundations of “follow the fortunes” and 

disruptive of long-settled practices in the reinsurance industry.  

This case thus presents the Court with a crucial opportunity (the first since 

Travelers v. Lloyd’s) to clarify the relationship between the doctrines of “follow 

the fortunes” and “duty of good faith.”  The two doctrines, which guide the flow of 

billions of dollars of insurance proceeds every year and support the American tort 

system, are essential corollaries of one another, and their union is almost as old as 

the State of New York.  Hastie v. De Peyster, 3 Cai. 190, 194 (N.Y. Sup. Ct. 
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Judicature 1805) (reinsurance binds reinsurer to pay a loss as billed, but also 

“obliges the reassured to act with good faith”).  As one historically-minded 

commentator observed, “the reinsured’s good faith is the main ingredient in the 

glue that may bind the reinsurer under a loss settlement clause.”  William C. 

Hoffman, Common Law of Reinsurance Settlements, 28 Tort & Ins. Law J. 659, 

662 (1993).2  The pressures associated with the emergence of nine- and ten-figure 

liability outcomes in the modern American tort system, however, have led to a drift 

away from adherence to the simple elegance and reciprocity of “good faith” and 

“follow the fortunes.”  When insurers arrange mass settlements that resolve claims 

over many years and across many policies, and resolve both contractual liability 

and extra-contractual exposure (such as exposure to tort claims based on the 

insurer’s bad faith toward its policyholder), the temptation arises to shift 

obligations to reinsurers for a share of such settlements far beyond the scope of 

what the reinsurers agreed to in the reinsurance contract. 

Without a judicially enforceable (and thus meaningful) “duty of good faith” 

to guide and control the allocation of settlements, therefore, “follow the fortunes” 

at the allocation stage becomes a potential cloak for financial gerrymandering and 

roadmap for abuse.  “Follow the fortunes” rests on the underlying premise that the 

                                                 
2    The follow the fortunes requirement is typically, as here, embodied in the 

parties’ reinsurance agreement.  A798-99 § 6.  Such provisions are referred to as 
“follow the fortunes,” “follow the settlements,” or “loss settlement” clauses. 
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insurer’s and its reinsurers’ incentives are aligned, and thus that the reinsurer can 

presume that the insurer is acting in their mutual best interests.  This assumption 

generally makes sense with respect to the insurer’s decision to enter into a 

settlement with its policyholder, for in litigation with the policyholder, the insurer 

and reinsurer have a common interest in defending against unfounded claims and 

ensuring that liability payments are not excessive.  This assumption of coincident 

interests disappears, however, when the insurer decides how to allocate the 

settlement among various claims or policies for purposes of obtaining a 

reinsurance payout.  In the reinsurance allocation decision, the interests of the 

insurer and reinsurer are diametrically opposed:  the insurer has every incentive to 

allocate the settlement so as to create and increase a reinsurance payout, and thus 

the insurer cannot be assumed to be acting in the best interests of its reinsurer.   

This Court therefore should hold that, if “follow the fortunes” applies to 

reinsurance allocations, it must be carefully circumscribed and should not apply if 

a reinsurer can show that the insurer did not meet its duty of good faith.  For 

example, where the reinsurer shows that the ceding insurer, in allocating among 

claims and policies in its reinsurance bill, has departed from the terms of the 

underlying policy and reinsurance treaty, departed from the terms of the settlement, 

made an allocation directly contrary to underlying court decisions, and/or 

manipulated claims so as to create a reinsurance recovery where otherwise there 
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would be none, the insurer’s good faith is thrown into doubt and “follow the 

fortunes” should not shield the insurer’s allocation from all review.  

Reinsurers here made an ample showing that insurer USF&G departed from 

its duty of good faith in every one of these ways.  Reinsurers introduced evidence 

that USF&G had billed Reinsurers for the settlement’s release of its policyholder’s 

bad faith claims against it—even though these bad faith claims, brought against 

USF&G for its prolonged refusal to acknowledge or defend its policyholder, were 

tort claims not covered by the liability insurance policy USF&G issued to its 

insured nor by the reinsurance treaty.  Reinsurers likewise placed in dispute 

whether USF&G violated its duty of good faith to them by allocating the entirety 

of the nearly $1 billion settlement to just one of thirteen policies that were released 

in that settlement, and by using an “accident” trigger in the settlement while 

shifting to a broader “occurrence” trigger in the reinsurance bill.  And Reinsurers 

placed in dispute whether USF&G violated its duty of good faith by increasing the 

claim values of the underlying injuries above the valuation of the asbestos 

claimants’ own expert, solely in order to obtain a reinsurance recovery where 

otherwise there would be none.  

The Appellate Division nevertheless upheld summary judgment for USF&G, 

misconstruing “follow the fortunes” to require absolute deference to the unilateral 

allocation by the ceding insurer.  In so doing, it also suspended the normal and 
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well-settled procedures for summary judgment, improperly resolving all inferences 

in favor of movant USF&G rather than in favor of non-movant Reinsurers.  In 

perhaps the most egregious example of this inversion of normal summary 

judgment rules, the Appellate Division upheld summary judgment for USF&G 

despite substantial evidence that the parties had amended the reinsurance treaty to 

retroactively raise the retention amount on new claims to an amount that would 

have eliminated reinsurance recovery on the claims here.    

The Appellate Division’s decision thus creates dangerous precedent that, 

unless reversed, will undermine the framework of trust and fairness that the 

reinsurance industry has depended upon for centuries.  Under the Appellate 

Division’s misreading of “follow the fortunes,” reinsurers now lack any judicially 

enforceable protection from insurers’ unilateral decisions to allocate reinsurance 

bills, unencumbered by any duty of good faith, with courts required to draw all 

inferences in favor of the ceding insurers.  This Court should not allow “follow the 

fortunes” to be such a cloak for improper self-dealing.  The decision below should 

be reversed, and the grant of summary judgment to USF&G vacated.  

QUESTIONS PRESENTED FOR REVIEW 

1. Does “follow the fortunes” preclude New York courts from reviewing a 

ceding insurer’s allocation to its reinsurer of the claims resolved in the 

underlying settlement with its insured?  (The Appellate Division 
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incorrectly answered yes.) 

2. Is summary judgment for a ceding insurer proper even though its 

reinsurers placed evidence in the record that the insurer engaged in bad 

faith by allocating to the reinsurers (a) amounts, like bad faith claims by 

its policyholder, that fall outside the insurance policy and the reinsurance 

contracts; (b) amounts that contradict the underlying settlement agreement 

and court orders in the litigation between the insurer and its insured; and 

(c) amounts that otherwise violate the insurer’s duty of good faith to its 

reinsurer because they were gerrymandered so as to create reinsurance 

recoveries that otherwise would not exist?  (The Appellate Division 

incorrectly answered yes.)  

3. Is summary judgment for a ceding insurer proper even though its 

reinsurers placed into dispute whether the parties retroactively amended 

the retention amount in their reinsurance treaty to an amount that would 

eliminate reinsurance recovery on the claims here?  (The Appellate 

Division incorrectly answered yes.) 

STATEMENT OF FACTS 

A. The Underlying Coverage And Bad Faith Actions Against 
USF&G 

USF&G’s policyholder Western MacArthur (“Western”), as successor to 

Western Asbestos, faced numerous claims of personal injury for asbestos exposure 
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on policies dating back to 1937.  A284.  Western first asserted in the early 1980s 

that USF&G had provided coverage.  USF&G denied that it had insured Western 

Asbestos, and when Western began to produce evidence to the contrary, USF&G 

questioned Western’s evidence of the policies.  A181; A183; A1451-53.  Because 

USF&G did not admit that it had issued any applicable policies, it also refused to 

defend Western from its burgeoning asbestos-related exposure.  A183; A1452; 

A1654-55 .   

As a result, thousands of default judgments by asbestos claimants were 

entered against Western, totaling almost $2 billion.  A290.  Under California law, 

which governed the policies, if Western proved that USF&G had provided 

coverage, USF&G would be liable for the full amount of the default judgments, 

even where they exceeded USF&G’s policy limits.3  Western also sought punitive 

damages, which increased USF&G’s potential exposure exponentially.4 

In 1993, Western filed suit against USF&G in California state court alleging 

bad faith denial of coverage, and sought a declaration of its insurance coverage 

rights.  A301.  The bad faith action was aided by the fortuitous discovery by a 

relative of a member of Western’s legal team that, in 1999, USF&G had “donated” 

                                                 
3   See Amato v. Mercury Cas. Co., 53 Cal. App. 4th 825, 833-39 (4th Dist. 

1997). 
4   See Fletcher v. W. Nat’l Life Ins. Co., 10 Cal. App. 3d. 376, 401-04 (4th 

Dist. 1970). 
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a substantial number of documents (“180 linear (running) feet”) to the Baltimore 

Museum of Industry.  A316-17.  Western’s counsel subpoenaed the museum’s 

collection of USF&G documents, and learned that USF&G had intentionally 

donated the documents to the museum to conceal them from Western.  A316-18.  

Through discovery, Western also learned that, before the museum responded to the 

subpoena, USF&G’s in-house counsel went to the museum and removed an index 

of the documents from the subpoenaed material.  A317-18 & A318 n.6; A371-72; 

A1670-71. 

Voluminous other evidence likewise helped to demonstrate Western’s status 

as USF&G’s insured and support its claim for bad faith denial of coverage.  For 

example, USF&G denied that boxes of microfilm containing copies of checks paid 

to insureds made reference to Western Asbestos, but Western’s representative 

found hundreds of such references.  A338-42; A1456-57 (“[A]fter repeated 

requests for records reflecting claims paid by USF&G pursuant to policies issued 

by USF&G to Western Asbestos, and repeated assertions that such documents did 

not exist, USF&G was ordered to produce reels of microfilm, which contained 

copies of more than 100 cancelled bank checks (claims drafts) indicating on their 

face that Western Asbestos was one of USF&G’s insureds.”).  Moreover, Western 

discovered that, after it had sought insurance coverage from USF&G, the insurer 

had commenced a large scale document destruction program that had purged old 
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policies in order to hamper efforts to prove that policyholders like Western were 

insured.5  USF&G terminated the document destruction program only after its 

insureds began to succeed in proving the existence of policies through secondary 

evidence.  See A1464; A1470-72.  By February 2001, USF&G was forced to 

acknowledge what had become obvious:  it had insured Western Asbestos.  A1452.    

USF&G moved for summary judgment on Western’s bad faith claims, but 

the California court denied the motion, finding that there were triable issues of fact 

as to whether USF&G acted in bad faith by (1) refusing to defend its insured, (2) 

destroying insurance policies, (3) stating that it had no documents showing that it 

insured Western Asbestos, and (4) “donating” relevant documents to a museum 

and then interfering with a subpoena calling for their production.  A344-48.  

USF&G’s prospects before the jury worsened when the California court denied 

USF&G’s motions in limine, which sought to keep from the jury the evidence 

about its museum donation and document destruction program aimed at making “it 

more difficult for insureds to establish coverage and the terms and conditions of 

their policies.”  A352-53. 

Trial to a jury began, and on May 30, 2002, a USF&G in-house lawyer 

testified that USF&G had insured Western Asbestos, had known of this obligation 

                                                 
5   See A352 (order on motion in limine); A1464 (discussing the “systematic 

purging of old policies and policy information from its files”) (quotation marks 
omitted). 
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for years, had withheld documents from Western, had knowingly removed a 

document from the museum collection, and would not have disclosed USF&G’s 

attempt to sanitize the document collection had Western not discovered it.   A367; 

A370-76.  USF&G soon thereafter agreed to settle Western’s case for $987.3 

million.  USF&G’s counsel conceded that this amount was twenty times more than 

USF&G should have paid had the case been handled properly from the outset.  

A1429 (noting that the case should “have settled five years ago for 5% of what is 

presently on the table”). 

B. The Settlement Agreement Between USF&G And Western 

USF&G’s settlement agreement with Western (the “Settlement” or 

“Settlement Agreement”) was a three-way deal between USF&G, Western, and the 

asbestos claimants who had sued Western, including claimants holding the $2 

billion in default judgments.  USF&G made certain up-front payments (totaling 

$248 million) directly to the lawyers representing Western for their “work leading 

up to the settlement” (A385 (noting USF&G’s “obligation to [Western]’s Counsel 

for fees”)), to the asbestos claimants, and to the holders of default judgments 

(A383-84), while paying the remaining $740 million into a trust (A384).  The 

Settlement Agreement expressly released USF&G from all Western’s “bad faith or 

other extra-contractual liability” claims.  A389.  USF&G insisted upon such a 

release as a result of its massive exposure to Western’s bad faith claims in light of 
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the nearly $2 billion in default judgments entered against Western.  A1433. 

The Settlement Agreement, moreover, identified and released thirteen 

separate policies that USF&G had issued from 1948 through 1960, and stipulated 

that each policy provided a limit of $50,000 per person for part of 1948, $100,000 

per person for 1948 to 1953, and $200,000 per person for 1954 to 1959.  A416-17.6  

After USF&G agreed to pay $987.3 million as a lump sum, it sought to confirm 

that its policies were “written on a ‘caused by accident,’ as opposed to an 

‘occurrence’ basis” (A417), asking the California trial court to “so order” this 

conclusion “with preclusive effect” (A415) in a stipulation that USF&G insisted be 

appended to the Settlement Agreement itself.    

C. The Western Bankruptcy Court Order 

As the Settlement required, Western filed for bankruptcy, and Western and 

USF&G jointly requested that the bankruptcy court approve the Settlement and 

issue an injunction protecting USF&G from any further asbestos claims related to 

Western.  A393.  In order to issue the injunction, the bankruptcy court was 

required by statute to find that Western contributed value to the trust.7  Western, 

                                                 
6    The policy provided different limits “per accident”—so that,  if an 

accident involved more than one person, a greater amount would have been 
available.  Here, because each claim represents an individual person, the “per 
person” limit applies. 

7  11 U.S.C. § 524(g)(4)(B)(ii) (for channeling injunction to be valid and 
enforceable, bankruptcy court must determine that it is “fair and equitable with 
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however, was insolvent and had no “value” to contribute unless it assigned to the 

trust that portion of the Settlement that USF&G had paid to resolve Western’s bad 

faith claims.8   

The bankruptcy court was “convinced” by the evidence presented at the 

confirmation hearing—at which USF&G was present and represented by 

counsel—“that [Western] had colorable claims for bad faith against each of these 

two insurers [USF&G and Hartford].”  A207.  The bankruptcy court held that 

“there was substantial evidence to support the Debtor’s bad faith claims against 

USF&G … and that some portion of the over $2 billion being contributed to the 

Trust pursuant to the USF&G and Hartford settlement agreements must be 

attributed to those claims.”  A247.  Although the court declined to “allocate to 

these bad faith claims a specific percentage of the settlement amounts,” it noted 

that, “even if the bad faith claims represent only ten percent of the settlement 

amount, this gives them a value of approximately $200 million.”  A207-08. 

D. USF&G’s  Financial Condition At The Time Of The Western 
Settlement  

At the time USF&G agreed to pay out the Settlement with Western, USF&G 
                                                                                                                                                             
respect to the persons that might subsequently assert such demands, in light of the 
benefits provided”).  

8    See A245-47 (bankruptcy court opinion) (holding that, absent the 
contribution of the proceeds of its bad faith claims against its insurers—
specifically USF&G—the Debtor (Western) would not have been entitled to an 
injunction under § 524(g) discharging its liability into the trust). 
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had set aside a net reserve of less than $6 million for its Western coverage liability.  

A426.  And USF&G’s parent, St. Paul, had set aside only $478 million in gross 

asbestos bulk reserves for all of the company’s asbestos exposure from all 

worldwide claims.  A430.  The nearly $1 billion Settlement dwarfed the amounts 

in these reserves.  The Western Settlement thus created a problem for St. Paul, 

which had consistently told the SEC and the securities markets that its reserves for 

asbestos claims were sufficient.  As late as April 25, 2002, a few weeks before the 

Settlement, St. Paul’s Chairman told analysts that St. Paul’s asbestos and 

environmental reserves were adequate, and that “we continue to be comfortable 

with our asbestos and environmental position.”  A432-33. 

The USF&G-Western Settlement forced St. Paul to double the company’s 

worldwide asbestos reserves and to admit that its shareholders would see a 

significant after-tax impact on earnings.  The ratings agencies immediately 

downgraded St. Paul.  A449-50  The SEC inquired about St. Paul’s reserving 

practices, and asked why St. Paul would agree to pay nearly $1 billion after setting 

a claims reserve ($5.725 million) that was less than one percent of that amount.  

A452-53; A458.  St. Paul’s shareholders filed several class actions based on the 

ensuing fall in the company’s stock price.  See, e.g., A460-535. 

E. USF&G’s Reinsurance Bill To Its Reinsurers 
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Against this backdrop, and after five months of meetings with its lawyers 

and consultants, USF&G submitted a $400 million bill to Reinsurers in November 

2002.  A539-40; A542; A2355-60.  USF&G’s settlement counsel prepared to sue 

Reinsurers even before they sent Reinsurers a bill.  A542.  St. Paul advised 

securities regulators and the capital markets that its reinsurance recovery would 

ameliorate its losses.  In its July 23, 2002, 8-K report, St. Paul stated that the 

impact of the nearly $1 billion settlement on St. Paul’s second-quarter results 

would be ameliorated by a purported $250 million reinsurance recoverable.9  Then, 

in its 2002 10-K report, St. Paul claimed that, “as we continued to prepare to bill 

reinsurers, we completed an extensive review of the relevant reinsurance contracts 

and the related underlying claims and other recoverable expenses, and increased 

our estimate of the net reinsurance recoverable to $370 million.”10   

USF&G’s ultimate $400 million reinsurance bill departed in several respects 

from the underlying liability policy, the governing reinsurance agreements, the 

terms of the Settlement Agreement with Western, and various court orders that 

USF&G had sought and obtained defining the scope of its coverage:   

1. No Allocation To Bad Faith Claims 

                                                 
9    SEC File No.: 001-10898; Accession No.: 0000086312-02-000009. 
10   SEC File No.: 001-10898; Accession No.: 0001104659-03-004639. 
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No portion of USF&G’s reinsurance bill (A2355-60) accounted for any 

portion of the Settlement USF&G paid to settle the bad faith claims Western had 

brought against USF&G for failing to defend it as $2 billion in default judgments 

continued to accrue.  The  amount allocated to bad faith was zero even though the 

bankruptcy court had found that these claims necessarily had substantial value and 

that “some portion” of the monies that went to the bankruptcy trust was paid to 

resolve those claims, and even though these claims had survived USF&G’s motion 

for summary judgment in the California court.   

2. Inflation Of Claim Values Above Retention Amounts 

The original reinsurance treaty contained a $100,000 reinsurance retention 

amount, meaning that USF&G paid that amount before any reinsurance was due.  

In negotiating the Settlement, USF&G and the asbestos claimants’ counsel each 

retained experts for the purpose of valuing asbestos claims.  USF&G’s expert 

valued lung cancer claims initially at $20,000 each (later revised upward to 

$45,000 each).  A3311-12; A1596.  The asbestos claimants retained “the plaintiff 

bar’s expert of choice” (A1606), who “attempted to obtain the highest disease 

values that he could obtain and support rationally in his discussions” (A1591-93), 

and in so doing valued each lung cancer claim at $91,174 (A1547).  Applying the 

values reached by either expert, no single lung cancer claim would have exceeded 

the $100,000 reinsurance retention.    
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USF&G nonetheless valued lung cancer claims at $200,000 each (A1529)—

a full $100,000 over the treaty retention amount and more than double the value 

put forth by the asbestos claimants’ own expert.  This value matched the highest 

limit of liability on any of the underlying insurance policies.  A2611-12.  This 

approach enabled USF&G to add $150 million to the reinsurance bill.11  

3. Replacement of “Accident” Trigger With “Occurrence” 
Trigger 

USF&G had resolved in the Settlement Agreement that its policies would be 

triggered only by “an accident … during the policy period.”  A417; A586.  Using 

this trigger, only one policy—the policy in effect at the time of a claimant’s first 

asbestos exposure—would be responsible for each claim under California law,12 as 

USF&G recognized internally (A570).  For many of the claimants who were World 

War II-era ship workers, such a policy would long predate any policies that were 

effectively reinsured by ECRA, which covered the years 1953 to 1960.   A161-80 

(specifying date of first exposure); A2275.  USF&G confirmed the choice of an 

“accident” trigger expressly in a court order entered “with issue preclusive effect” 

                                                 
11   Likewise, USF&G billed the reinsurers by some $60 million for other 

claims for asbestosis and pleural thickening valued by both sides’ experts at far 
below the $100,000 amount.  A161-80; A1529; A1551-70. 

12   See, e.g., Lockheed Corp. v. Cont’l Ins. Co., 134 Cal. App. 4th 187, 208 
(6th Dist. 2005), disapproved on other grounds by State v. Allstate Ins. Co., 45 Cal. 
4th 1008, 1036 n.11 (2009); Geddes & Smith, Inc. v. St. Paul Mercury Indem. Co., 
51 Cal. 2d 558, 563-64 (1959).     
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so as to define its obligations under the policy in the event the Settlement was not 

approved by the bankruptcy court.  A415. 

Upon billing Reinsurers, however, USF&G changed its approach, now 

asserting that its policies had provided for a broader “occurrence” trigger rather 

than an “accident” trigger.  A1251; A1257; A1273.  An “occurrence” trigger, 

under California law, would mean that all insurance policies would apply, from 

first exposure through manifestation and claim.13   Given that the vast majority of 

claimants were first exposed to asbestos long before 1959 (see, e.g., A161-80) and 

before ECRA reinsured USF&G, this change of trigger created hundreds of 

millions of dollars in reinsurance recoveries that otherwise would not have existed.   

4. Allocation Of All Claims To The 1959 Policy 

When an “occurrence” basis is used to trigger multiple policies, both the 

underlying policy (A588 ¶13) and California law require each loss to be 

apportioned pro rata across all available policies.  If a $200,000 loss were spread 

over more than one policy, however, the loss per policy would be less than the 

$100,000 retention, resulting in no reinsurance recovery for USF&G.  USF&G 

avoided this result by allocating all liability to a single policy, the 1959 USF&G 

policy, even though the Settlement had released thirteen policies.  A2359. 

                                                 
13  See Armstrong World Indus., Inc. v. Aetna Cas. & Sur. Co., 45 Cal. App. 

4th 1, 43-45 (1st Dist. 1996). 
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USF&G claimed that this choice was dictated by the “all sums” rule under 

California law (A2358-59), even though the parties never discussed the all sums 

rule during the settlement negotiations.  A560-61, A583-84, A944.  The “all sums” 

rule allows an insured to select one policy to cover “all sums” due it from multiple 

insurers, subject to later contribution to the targeted insurer from other insurers.14  

It is uncontroverted, however, that Western never made an “all sums” election. 

USF&G also claimed that the parties had agreed that California law’s so-

called “anti-stacking” (or “non-accumulation”) rule governed the Settlement.  

A2359; A2367.  The “anti-stacking” rule provides that “the limits of successive 

policies triggered by a single claim or injury may not be aggregated or ‘stacked’ to 

increase the available coverage.”15  But, as with the “all sums” rule, the parties to 

the Settlement nowhere agreed to anti-stacking; to the contrary, the Settlement 

expressly permits stacking by preserving the rights of each asbestos claimant to 

recover from multiple policies.  A393 (stating that nothing related to the injunction 

channeling asbestos claims to the trust “shall be construed to apply to any claim 

against any of the Other Insurers”).16   

                                                 
14   See Armstrong, 45 Cal. App. 4th at 51-54. 
15  Barry R. Ostrager & Thomas R. Newman, Handbook on Ins. Coverage 

§ 9.04[c] (14th ed. 2008).   
16  By expressly stating that the channeling injunction would not apply to 

any claims against any other insurers, the Settlement permitted Western to bring 
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5.  Disregard Of The Amended Treaty Retention 

In billing Reinsurers, USF&G took no account of the parties’ agreement in 

1981 to amend the original retention amount under the reinsurance treaties 

retroactively from $100,000 to $3 million for any newly reported claims.  A604-

05; A614-16; A619; A621-23; A629-30.  This amendment was made to enable 

USF&G to obtain ECRA’s renewal of its share of the reinsurance treaty going 

forward.  Without this amendment, ECRA might have declined to renew USF&G’s 

reinsurance because it was concerned about unpredictable liability for mass tort 

claims that were coming “out of the woodwork” from older years of reinsurance 

coverage.  A605; 614-16; A618.  The parties do not dispute that, in 1981, they 

agreed to amend the old treaties retroactively to revise the retention to $3 million; 

they dispute whether that amendment applies to treaties predating 1962, including 

the crucial treaty reinsuring the 1959 policy to which USF&G had purported to 

allocate all claims.  ECRA submitted substantial evidence that the amendment did 

so extend, including:  (1) testimony from both negotiators who struck the 1981 

agreement  (USF&G’s broker James Steen and ECRA’s Thomas Rentko) that the 

parties had amended the retention for all prior agreements (A619, A622-23); (2) 

evidence that USF&G had engaged in a course of performance over many years 

treating the retention as amended for all treaties (A642, A644-47, A1228); and (3) 
                                                                                                                                                             
contribution claims against other insurers.  It also assigned USF&G’s contribution 
rights against other insurers to the Trust.  A396. 
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a 1986 admission by USF&G’s top executive in charge of reinsurance that the 

retention had been amended for all treaties (A600-01). 

F. The IAS Court’s Decision Granting Summary Judgment To 
USF&G    

In November 2002, USF&G commenced an action against AmRe in 

California, which was dismissed in favor of this action (A543-51; A133), which 

AmRe commenced in December 2002 against USF&G, the ECRA Appellants, the 

individual ECRA pool members, and Excess and Treaty Management Corporation, 

seeking a declaration of Reinsurers’ obligations to USF&G under the reinsurance 

treaty.  A783-822.   

In June 2006, the Supreme Court realigned the parties in this action so that 

USF&G became the plaintiff and Reinsurers became the defendants.  A967-69.  

After discovery, both Reinsurers and USF&G moved for summary judgment.  By 

decision and order dated August 17, 2010, and entered in the Office of the New 

York County Clerk on August 26, 2010 (A73-105), the IAS Court (Lowe, J.) 

denied Reinsurers’ motions and granted USF&G’s motion for the full amount that 

USF&G sought, concluding that “[n]either American Re nor the ECRA defendants 

have made a sufficient showing of bad faith to require a trial” (A101).17 

                                                 
17   By Order dated October 22, 2010, the Supreme Court corrected certain 

clerical errors and made certain clarifications to the August 17, 2010 decision.  
A57-58. 
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The IAS Court rejected Reinsurers’ argument that USF&G’s post-settlement 

allocation of all liability to a single policy year (1959) was unreasonable.  The 

court first stated that this allocation was consistent with the Settlement Agreement, 

which it concluded “was structured so that all losses were deemed to have occurred 

in 1959” (A79), despite the fact that the Settlement Agreement expressly releases 

USF&G from liability under thirteen policies (1948 to 1960) and nowhere 

specifies that the 1959 policy is to be treated any differently from any of the dozen 

other policies at issue.  The trial court further concluded that the allocation was 

justified under California’s “all sums” rule, which it understood to require one 

policy to pay a claim even when multiple policies are liable for that loss (A87), and 

California’s “anti-stacking” rule, which it understood to limit recovery for each 

claim to the insurance available under only one policy (A87). 

The IAS Court also ruled that Reinsurers had failed to present any “evidence 

that a portion of the Settlement amount was attributable to Western Asbestos[‘] 

bad faith claim” (A95), disregarding that the bankruptcy court had explicitly found 

that “[s]ome portion” of USF&G’s nearly $1 billion settlement with Western 

“must be attributed” to the bad faith claims (A247) (emphasis added).  The IAS 

Court deemed it significant that the bankruptcy court did “not determin[e] the 

merit or specific value of any potential bad faith claim in the bankruptcy 

proceeding.”  A95.  
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The IAS Court also rejected Reinsurers’ argument that USF&G had 

improperly applied an “occurrence” trigger instead of an “accident” trigger when 

allocating the Settlement.  A98.  The court failed to note that the Settlement 

specified that an “accident” trigger “as opposed to” an “occurrence” trigger 

applied, and opined that the “Underlying Coverage Action was settled because 

each asbestos claimant therein was considered a separate accident or occurrence.”  

A98.    

Finally, the IAS Court rejected Reinsurers’ argument that, in 1981, the 

parties had amended the earlier reinsurance agreements to increase USF&G’s 

retention from $100,000 to $3 million on new claims from all prior treaty years.  

Misconstruing the argument as a reformation claim and applying the heightened 

evidentiary burden required for such a claim, the court concluded that Reinsurers 

“failed to present sufficient evidence to raise an issue of fact as to either mutual 

mistake or fraud on the part of USF&G” and that “it is clear” that the parties’ 1981 

amendment extended only to claims on treaties dated after January 1, 1962.  A93-

94.  The court disregarded ECRA’s substantial evidence that the 1981 amendment 

extended to all prior treaties. 

On October 25, 2010, judgment was entered against the ECRA Appellants 

for approximately $80.8 million and against AmRe for approximately $340 

million.  A53-56.   
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G. The Appellate Division’s Decision Affirming The IAS Court 

The ECRA Appellants filed a timely Notice of Appeal of the August 17, 

2010 Decision and Order on September 23, 2010 (A49-50, A105), and a timely 

Notice of Appeal of the October 25, 2010 Judgment and the October 22, 2010 

Order on November 8, 2010.  A47-48.  AmRe filed timely Notices of Appeal on 

those same dates.  A44-45; A51-52.  By Decision and Order dated January 24, 

2012, the Appellate Division, First Department, affirmed the October 25, 2010 

final judgment.  93 A.D. 3d  14 (1st Dep’t 2012).  A14. 

The Appellate Division affirmed the IAS Court’s decision in a divided 

decision.  Justice Acosta, writing for himself and three other Justices, held that the 

“follow the fortunes” doctrine “precluded” all judicial review of Reinsurers’ 

arguments “concerning the allocation of the loss,” including USF&G’s failure to 

allocate any of the Settlement to the bad faith claims, USF&G’s allocation to only 

the 1959 policy, and USF&G’s flip to an “occurrence” trigger instead of an 

“accident” trigger.  A28 (citing Nat’l Union Fire Ins. Co. of Pittsburgh v. Am. Re-

Ins. Co., 441 F. Supp. 2d 646, 650-51 (S.D.N.Y. 2006)).   

The majority further concluded that, even if judicial review were permitted, 

there were no triable issues of fact barring summary judgment here.  First, the 

majority concluded that Western MacArthur’s bad faith claims were irrelevant 

“because the settlement agreement that resolved the coverage action does not 
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allocate any of the settlement funds to compensating MacArthur for USF&G’s 

alleged bad faith.”  A28-29.  The majority decision then dismissed as 

“tangential[]” the bankruptcy court’s finding that “some portion” of the Settlement 

amount was in fact attributable to the bad faith claims, and deemed significant that 

the bankruptcy court had not decided the merit of the bad faith claims or assigned a 

specific value to them.  A29-30.  Last, the majority noted that USF&G had raised 

“at least one legitimate defense” in the coverage action: namely, that Western 

MacArthur lacked standing to sue.  A30.  

Second, with respect to allocation to the 1959 policy, the majority disagreed 

with the IAS Court’s determination that the Settlement Agreement specifically 

allocated the losses to that year, but still concluded that summary judgment was 

appropriate.  A31.  Specifically, the majority suggested that allocating the losses 

over the multiple policies released in the Settlement “would in all likelihood have 

left USF&G without reinsurance coverage,” and that allocation to 1959 was 

sensible because it purportedly “provide[d] a maximum benefit to the actual 

injured persons and because 1959 was the only policy year that covered every 

potential claimant.”  A32.  The majority further concluded that the allocation to a 

single year was consistent with California’s “all-sums” and “anti-stacking” rules.  

A32. 
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Third, with respect to the “accident” versus “occurrence” trigger, the 

majority found that Reinsurers had not presented “evidence directly contradicting 

USF&G’s evidence that, in negotiating the settlement, the parties treated each 

asbestos injury as a separate accident” (A33), thereby disregarding that USF&G 

employed an inapposite “occurrence” trigger to allocate the loss to reinsurance.    

Separately, with respect to the retention amendment issue, the majority 

acknowledged that “ECRA points to numerous pieces of evidence in the record,” 

including contemporaneous documents and course of performance, that support its 

contention that, “in 1981, USF&G agreed to increase the retention amount on all of 

its reinsurance treaties from 1945 forward, to $3 million for claims reported on or 

after July 1, 1981.”  A23-24.  The majority stated, however, that, “[d]espite this 

evidence pointed to by ECRA, we find that the motion court correctly concluded 

that the retention increase to $3 million was limited to those claims submitted 

under the 1962 to 1967 treaty and later treaty years.”  A24-25.  It found “the 

affidavit submitted by ... Joseph Conwell of USF&G”—which explained his view 

that the 1981 amendment extended only to post-1962 treaties—“dispositive of this 

issue.”  A25 (emphasis added). 

Justice Abdus-Salaam dissented, concluding that “[t]here is a genuine triable 

issue of fact as to whether a portion of the $987.3 million settlement that [USF&G] 

reached with Western MacArthur was for bad faith claims, which are not covered 
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by the reinsurance treaty issued by defendants.”  A35.  The dissent first explained 

that “the plain language of the treaty indicates … [that] [b]ad faith damages 

incurred as a result of the reinsured’s refusal to provide coverage to its insured do 

not fall within the ambit of a loss arising out of an accident as defined in the 

treaty.”  A35.  Next, the dissent noted that “a ‘follow the fortunes’ clause does not 

serve to create coverage where there is none,” and thus that “the majority is 

incorrect when it concludes that all of defendants’ efforts to second guess 

plaintiffs’ decisions, including the settlement of bad faith claims which are not 

covered, are precluded by virtue of the ‘follow the fortunes’ clause.”  A36-37.   

The dissent then assessed the evidence, concluding that “[t]here is ample 

evidence, including the findings made by the bankruptcy court, and the record in 

the underlying coverage action brought by Western MacArthur against USF&G, to 

support defendants’ position that part of the settlement represented bad faith 

damages.”  A37.  Specifically, the dissent stated, 

[I]t is evident from the Bankruptcy Court’s decision that 
the Court would not have approved the bankruptcy plan 
if it believed that there had been no payment for bad faith 
claims.  This matter was not merely addressed 
“tangentially” by the Bankruptcy Court, as found by the 
majority, but was an essential element of the court’s 
approval.   
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A38.  In light of the bankruptcy court’s findings, the dissent found it “mystifying” 

that the majority could conclude “that there is no genuine issue as to whether the 

settlement included bad faith damages.”  A39-40.  

Finally, the dissent criticized the majority for “apparently [being] persuaded 

that because counsel involved in the settlement have stated that the settlement 

represented only compensatory damages, the Bankruptcy Court’s determination 

that some portion of the settlement was for bad faith is irrelevant.”  A40.  An 

“examination of the record in the underlying coverage litigation,” said the dissent, 

actually “buttresses the Bankruptcy Court’s conclusion that there was substantial 

evidence to support the bad faith claims against USF&G, and that payment for 

these bad faith claims was part of the settlement.”  A40.  The dissent rejected the 

majority’s reliance on the fact that USF&G had properly raised standing as a 

defense, explaining that “it is the other defenses, and the missing policies, that 

were the basis of the bad faith claims.”  A40.  The dissent found the California trial 

court’s denial of USF&G’s motion for summary adjudication of Western 

MacArthur’s bad faith claims particularly “illuminating,” as that court found that 

there were “triable issues of fact as to whether USF&G acted in bad faith by 

alleged conduct including destruction of insurance policies, falsely stating that it 

had no documents in its possession, ‘donation’ of key documents to a museum 

without ever informing plaintiffs that it had done so, and interfering with a 
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subpoena that Western MacArthur had obtained in order to review the documents 

that had been ‘donated’ to the museum.”  A41-42.  The dissent thus would have 

vacated the IAS Court’s grant of summary judgment because “the record raised a 

genuine issue of fact as to whether the settlement of the underlying coverage action 

included bad faith damages.”  A42-43. 

USF&G served the ECRA Appellants with the Decision and Order, with 

notice of entry, on January 24, 2012.  Appellants served USF&G with their notice 

of motion seeking leave to appeal, addressed to the Appellate Division, on January 

30, 2012, within the thirty-day period set forth in CPLR § 5513(b).  By order dated 

March 8, 2012, the Appellate Division granted the motion for leave to appeal.  

A11.  

JURISDICTIONAL STATEMENT 

This Court has jurisdiction over this appeal pursuant to C.P.L.R. 

§ 5602(a)(1)(i).  
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ARGUMENT 

I. FOLLOW THE FORTUNES DOES NOT PRECLUDE ALL 
JUDICIAL REVIEW OF AN INSURER’S ALLOCATION OF 
LOSSES TO ITS REINSURER  

The Appellate Division held that “follow the fortunes” “preclude[s]” any 

judicial review of a reinsurer’s allocation dispute with a ceding insurer over 

whether an insurer’s allocation decisions were made in good faith.  A28.  The 

Appellate Division thus held that “follow the fortunes” grants an insurer exclusive 

and unreviewable discretion to bind its reinsurer through unilateral allocation 

decisions, no matter how extremely those allocation decisions are gerrymandered 

in order to create reinsurance recoveries where otherwise there would be none.  

The decision below departs radically from the foundations of “follow the 

fortunes,” which depends upon its essential corollary, the “duty of good faith.”  

Without a judicially enforceable duty of good faith, applying “follow the fortunes” 

to post-settlement reinsurance allocations becomes, as here, a license for self-

dealing and roadmap for abuse that renders the duty of good faith a nullity. 

A. A Judicially Enforceable Duty Of Good Faith Is A Necessary 
Corollary Of “Follow The Fortunes” 

“Follow the fortunes” creates a zone of deference for a ceding insurer who, 

in good faith, compromises coverage issues in a settlement.  Travelers v. Lloyd’s, 

96 N.Y.2d at 596.  The doctrine was designed to eliminate the incentives that 
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reinsurers would otherwise have, once a settlement is executed, to dispute the 

liability compromises that were reached in settling the underlying action.  See N. 

River Ins. Co. v. CIGNA Reins. Co., 52 F.3d 1194, 1203-04 (3d Cir. 1995).  It is 

premised on the assumptions that the insurer and reinsurer have a common interest 

in “defend[ing] unfounded claims by overreaching insureds[,]” Cont’l Cas. Co. v. 

Stronghold Ins. Co., 77 F.3d 16, 22 (2d Cir. 1996), that the process of negotiating a 

settlement between an insurer and a policyholder is arms-length, and that the 

liability claim being settled is one reasonably within the scope of policy and treaty 

coverage.  See Allstate Ins. Co. v. Am. Home Assur. Co., 43 A.D.3d 113, 120-21 

(1st Dep’t 2007); Affiliated F.M. Ins. Co. v. Emp’rs Reins. Co., 369 F. Supp. 2d 

217, 229 (D.R.I. 2005).     

This Court has never held that the deference provided by “follow the 

fortunes” applies to an insurer’s post-settlement allocation decisions, where these 

assumptions do not apply.  While the assumptions upon which “follow the 

fortunes” was created generally hold true for an insurer’s liability determinations, 

the interests of the insurer and a reinsurer diverge and become potentially adverse 

when the insurer later decides how to allocate a settlement to its reinsurers.  Some 

commentators have argued against the use of follow the fortunes at all for an 

allocation decision unless the allocation was necessarily part of the claims 

settlement process.  See Graydon S. Staring, Law of Reinsurance § 18.10, at 18-56 
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(4th ed. 2007).  Some courts have also been skeptical of such post-settlement 

allocations and have found issues of fact as to whether an insurer acted in good 

faith when it allocated its settlement in a manner that suggested self-dealing by the 

insurer.  See, e.g., Hartford Acc. & Indem. v. Columbia Cas. Co., 98 F. Supp. 2d 

251, 258-60 (D. Conn. 2000) (allowing inferences of an insurer’s self-dealing to 

preclude application of follow the fortunes at summary judgment); see also Emp’rs 

Reins. Corp. v. Newcap Ins. Co., 209 F. Supp. 2d 1184, 1191 & n.7 (D. Kan. 2002) 

(holding that follow the fortunes does not apply when interests are “directly 

opposed”); Am. Emp’rs’ Ins. Co. v. Swiss Reins. Am. Corp., 413 F.3d 129, 136 n. 8 

& 137 (1st Cir. 2005) (rejecting contention that follow the fortunes applies to a 

unilateral post-settlement allocation and noting that a reinsurer was “free on 

remand to challenge reasonableness and good faith”).   

Excess of loss reinsurers (like Appellants here) are particularly vulnerable to 

an insurer’s self-dealing because the insurer does not share losses with the 

reinsurer equally.  Instead, excess of loss reinsurers cover only losses that exceed a 

stated per-loss retention that must be paid by the insurer before any reinsurance is 

owed; premiums on excess reinsurance are low because such retentions are 

substantial.  By manipulating allocation decisions, a ceding company can bypass 

the retentions inherent in (cheaply acquired) excess of loss reinsurance, and can 

shift liability from uncovered elements (like bad faith claims by an insured) to 
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covered elements.  In light of this vulnerability, the Third Circuit (applying New 

York law) has “broadly characterized the insurer’s duty of good faith to its 

reinsurer as a duty not to take advantage of the reinsurer’s dependence on the 

decisions made by the insurer.”  Travelers  Cas. & Sur. Co. v. Ins. Co. of N. Am., 

609 F.3d 143, 158 (3d Cir. 2010).  

For these reasons, if “follow the fortunes” is to be applied to allocation 

decisions, the discretion it affords the insurer must be subject to judicial review 

and must be counterbalanced by the companion duty of good faith.  While the duty 

of good faith and fair dealing is universally held to be an implied term in every 

contract, see Dalton v. Educ. Testing Serv., 87 N.Y.2d 384, 389 (1995), an elevated 

standard of care is required in the reinsurance context because the ceding insurer 

holds so much power to bind the reinsurer to risks and to dispose of claims by 

paying, at least in part, with “other people’s money” (namely, the reinsurer’s 

money).  Strain, Reinsurance 15 (1997 rev. ed.) (“Reinsurance requires absolute 

honesty and utmost good faith among its parties—because of the fiduciary or 

‘quasi-fiduciary’ nature of the contract, because large amounts of money are 

involved over extended periods of time, and because in the absence of utmost good 

faith (or perhaps ‘good faith’) the reinsurer is extremely vulnerable from dishonest 

or negligent actions of the reinsured.”).  The duty of good faith imposed under 

reinsurance law prohibits blatant self-dealing by an insurer and prohibits  a ceding 
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insurer from placing “its own interest above that of the reinsurer.”  Arkwright Mut. 

Ins. Co. v. Nat’l Union Fire Ins. Co., No. 90 Civ. 7811 (AGS), 1994 WL 510043, 

at *12 (S.D.N.Y. Sept. 14, 1994); see also Unigard Sec. Ins. Co. v. N. River Ins. 

Co., 4 F.3d 1049, 1069 (2d Cir. 1993). 

New York has recognized that the strict duty of good faith is inseparable 

from follow the fortunes since at least as early as 1805.  See Hastie, 3 Cai. at 194.  

For hundreds of years, courts in New York and across the nation have enforced this 

symbiotic relationship.  CIGNA Reins. Co., 52 F.3d at 1199 (“The reinsurance 

relationship depends on the reinsurer and the reinsured observing high levels of 

good faith …. The reinsured must keep its interests aligned with those of the 

reinsurer … and the reinsurer must ‘follow the fortunes’ of the reinsured.”) 

(internal citations omitted and emphasis added); N.W. Mut. Fire Ass’n v. Union 

Mut. Fire Ins. Co. of Providence, 144 F.2d 274, 276 (9th Cir. 1944) (“Insurance 

authorities are agreed that a ceding company, which is on the ground, makes the 

investigation, and is in possession of all the details relating to the risk, is required 

to exercise the utmost good faith in all its dealing with the reinsurer.”); Compagnie 

de Reassurance d’Ile de France v. New England Reins. Corp., 944 F. Supp. 986, 

996 & n.12 (D. Mass. 1996) (duty of utmost good faith arises because reinsurance 

is a “relationship of vulnerability” for the reinsurer);  Arkwright Mut. Ins. Co., 
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1994 WL 510043, at *12 (an insurer “violates its duty of good faith where it places 

its own interest above that of the reinsurer”).18 

B. The Appellate Division Erred In “Precluding” Judicial Review 
Of An Insurer’s Post-Settlement Allocation  

In requiring absolute deference to the insurer’s post-settlement allocation, 

the Appellate Division departed from Travelers and numerous lower court cases in 

New York that have long assumed balance and reciprocity between follow the 

fortunes and the duty of good faith.  The decision cites the follow the fortunes 

doctrine for the supposed proposition that there must be automatic reinsurance 

payout “where the [insurer’s] good faith payment is at least arguably within the 

                                                 
18    Even the courts that have most aggressively expanded the area of 

deference to the ceding insurer under “follow the fortunes” have emphasized 
consistently that the doctrine applies only in an environment of good faith conduct, 
and that proof of bad faith renders the doctrine inapplicable.  See, e.g., Travelers 
Cas. & Sur. Co. v. Gerling Global Reins. Corp. of Am., 419 F.3d 181, 188-89 (2d 
Cir. 2005) (reciting rule that follow the fortunes precludes inquiry into a settlement 
that was “in good faith, reasonable, and within the applicable policies[,]” while 
holding that reinsurer’s claims of bad faith were not supported by evidence in the 
record); Nat’l Union Fire v. Am. Re-Ins., 441 F. Supp. 2d at 652-53 (citing the 
formulation of the Second Circuit in Gerling Global, 419 F. 3d at 189, while 
rejecting the argument that inferences of bad faith could be drawn solely from a 
recovery-maximizing allocation); Travelers  v. Ins. Co. of N. Am., 609 F.3d at 158 
(upholding one aspect of allocation but noting that reinsurer is not without 
protection because an “insurer breaches [its] duty [of good faith] when it makes 
allocation decisions primarily for the purpose of increasing its reinsurance 
recovery”); N. River Ins. Co. v. ACE Am. Reins. Co., 361 F.3d 134, 141 (2d Cir. 
2004) (follow the fortunes prevents challenge based on “pre-settlement 
assessments of risk, as long as the allocation meets the typical follow-the-
[fortunes] requirements, i.e., is in good faith, reasonable, and within the applicable 
policies”). 
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scope of the insurance coverage that was reinsured … preventing the reinsurer 

from second guessing the good faith liability determinations made by its reinsured 

… as well as precluding ‘wasteful relitigation’ by a reinsurer in cases where the 

insured has paid in good faith.”  A27.   

This characterization of follow the fortunes was in error.  The principal 

support the Appellate Division cited for this proposition, National Union, was a 

case holding that an insurer’s good faith liability determinations that are arguably 

covered by the insurance policy are afforded discretion; it did not hold that 

reinsurance allocations to reinsurers are insulated from review.  See Nat’l Union 

Fire v. Am. Re-Ins., 441 F. Supp. 2d at 650-51 (“[T]he follow the fortunes doctrine 

simply requires payment where the cedent’s good-faith payment is at least 

arguably within the scope of the insurance coverage that was reinsured.”) 

(emphasis added; internal quotation marks and citations omitted).19   

The Appellate Division thus merged two distinct concepts:  follow the 

fortunes as to the underlying settlement with the insured, and follow the fortunes as 

to the insurer’s post-settlement allocation to the reinsurers.  The settlement and the 

                                                 
19   The IAS Court made the same error.  A84.  This Court has never 

adopted, and should not adopt, this vague “arguably included” standard to define a 
reinsurer’s obligations to the insurer under the reinsurance treaty.  It is not clear 
what “arguably” means, nor should it be interpreted to immunize any 
determination the insurer makes, without regard to whether those decisions were 
made in good faith or in breach of the express terms of the insurance policy and 
reinsurance treaty at issue. 
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allocation decisions, however, involve very different dynamics and constraints.  An 

underlying settlement is generally hammered out in arms-length bargaining 

between insurer and insured in the underlying litigation.  By contrast, an insurer’s 

allocation of that settlement to reinsurers is unilateral, hatched in the back room by 

the ceding insurer and its counsel.  The decision below fails to differentiate 

between following the fortunes of a settlement and following the fortunes of an 

allocation, and thus fails to recognize the need for a judicially enforceable duty of 

good faith to constrain the self-serving incentives the insurer otherwise has in the 

allocation context.20  

After its brief discussion of reinsurance law, the opinion makes clear that its 

absolute deference to the insurer’s allocation decision reflects two policy concerns:  

avoiding “wasteful relitigation” and avoiding reduced reinsurance recoveries.  

A27.  Neither of these concerns, however, is properly implicated by questioning an 

insurer’s unilateral allocation to the reinsurer.  Such an allocation (unlike the 
                                                 

20 Compare A26-33 with N.Y. State Marine Ins. Co. v. Prot. Ins. Co., 18 
F.Cas. 160, 160 (C.C. Mass. 1841) (“[T]he doctrine must be taken with all its 
appropriate qualifications.  The contestation of the suit, by the original assurers, 
must be just and reasonable; the expenses must be fairly and reasonably incurred; 
the conduct of the original assurers must be bona fide, and in the exercise of a 
sound discretion.”); CIGNA Reins. Co., 52 F.3d at 1199 (“reinsured must keep its 
interests aligned with those of the reinsurer”); N.W. Mut. Fire Ass’n, 144 F.2d at 
276 (ceding company “is required to exercise the utmost good faith in all its 
dealing with the reinsurer”) (emphasis added); Arkwright Mut. Ins. Co., 1994 WL 
510043, at *12 (duty of good faith is violated when ceding company “places its 
own interest above that of the reinsurer”); see also Hartford, 98 F. Supp. 2d at 260 
(question of good faith properly reserved for jury). 
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underlying settlement itself) was never litigated a first time, so there can be no 

legitimate concern about relitigation.  And maximizing reinsurance recoveries to 

an insurer is not an inherent goal of reinsurance law.  To the contrary, the contra 

proferentem rules that favor recoveries under insurance and other contracts of 

adhesion have no place in reinsurance law.  See Unigard, 4 F.3d at 1065 

(“[C]anons of construction that protect individual purchasers of original insurance 

policies do not apply to reinsurance.”); Loblaw, Inc. v. Emp’rs’ Liab. Assur. Corp., 

85 A.D.2d 880, 881 (1st Dep’t 1981) (contra proferentem “is not applicable in a 

contest between two insurance companies”).  Reinsurance contracts are the 

quintessential “contracts negotiated by sophisticated parties” and are not supposed 

to be construed against reinsurance companies in favor of ceding insurers.  See 

U.S. Fire Ins. Co. v. Gen. Reins. Corp., 949 F.2d 569, 574 (2d Cir. 1991) (“Where 

the dispute is between two insurance companies, both parties are sophisticated 

business entities, familiar with the market in which they deal and armed with 

relatively equivalent bargaining power; hence, the contra insurer rule serves little 

purpose.”);  Great Am. Ins. Co. v. Fireman’s Fund Ins. Co., 481 F.2d 948, 954 (2d 

Cir. 1973) (the “general rule [of interpretation against insurer] should not apply 

when both insured and insurer are large insurance companies long engaged in far 

flung activities in that field of economic activity”) (citation omitted).   
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The Appellate Division’s decision thus erroneously transforms “follow the 

fortunes” from a sensible and efficient protection for ceding insurers who act in 

good faith in underlying settlements into a bulletproof shield for a ceding insurer’s 

unilateral conduct in post-settlement allocations, no matter how divorced the 

allocation may be from the underlying policy and treaty, the underlying settlement, 

and the insurer’s duty of good faith.   

C. Judicial Enforcement Of An Insurer’s Duty of Good Faith In 
Post-Settlement Allocations Will Not Invite Excessive Litigation 

The Appellate Division expressed concern that strict enforcement of “follow 

the fortunes” is needed to prevent “‘wasteful relitigation’ by a reinsurer in cases 

where the insured [sic] has paid in good faith.”  A27.  But the Appellate Division’s 

holding precludes any review of the threshold questions as to whether the reinsured 

acted in good faith.  Moreover, the court’s concern about litigation suppression is 

misplaced. 

Over its long history, the reinsurance industry has been known for its 

relatively pacific nature.  Courts have often noted that the imposition of strict 

duties of good faith has made the reinsurance industry one of the most self-

regulating in the commercial world.  See Sumitomo Marine & Fire Ins. Co. v. 

Cologne Reins. Co., 75 N.Y.2d 295, 298 (1990) (reinsurance disputes often 

“settled by handshakes and umpires”); Cont’l v. Stronghold, 77 F.3d at 22 (there is 

an established “gentility and unity of interest between the reinsured and its 
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reinsurer.”)  While it might make apparent sense to suppose that heightened duties 

would lead to more litigation, in the real world the effect over time has been the 

opposite.  See id. at 21-22 (“centuries of history have treated [reinsurers and ceding 

companies] as allies, rather than adversaries” and that has in no way prevented 

reinsurance from being “a field in which differences have often been settled by 

handshakes and umpires”).   

The self-regulating character of most reinsurance disputes follows from the 

fact that clear and well-recognized reciprocal duties lead to good behavior.  Under 

a clear “utmost good faith” standard, companies establish rules of conduct, routine 

procedures, and checks and balances to make sure that, for the most part, they 

comply.  But such compliance operates smoothly in the ordinary course precisely 

because judicial review of an insurer’s duty to act in good faith exists to police 

outlier cases like this one.  The availability of judicial review to correct allocations 

made in bad faith has not previously flooded the courts with reinsurers attempting 

to leverage the duty of utmost good faith to avoid reasonable allocations under 

follow the fortunes.21   To the contrary, the balance between good faith and “follow 

                                                 
21   In fact, the Third Circuit has already suggested that it is concerned about 

the reverse.  See Travelers v. Ins. Co. of N. Am., 609 F.3d at 159 n.25 (expressing 
“reluctan[ce] to adopt a rule whereby an insurer could insulate its allocation from 
challenge by its reinsurer simply by getting its, essentially indifferent, insured to 
agree to it”). 
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the fortunes” has worked well for decades, and the Court should take this 

opportunity to reaffirm that balance by reversing the decision below. 

II. SUMMARY JUDGMENT FOR USF&G WAS IMPROPER BECAUSE 
THE REINSURERS RAISED MATERIAL DISPUTES OF FACT AS 
TO WHETHER USF&G’S POST-SETTLEMENT ALLOCATION 
WAS MADE IN GOOD FAITH  

Having erroneously transformed “follow the fortunes” into a rule of absolute 

deference to a ceding insurer’s allocation decisions, the Appellate Division 

considered some of the reinsurers’ specific challenges to USF&G’s allocation here, 

and resolved all disputed factual issues in favor of USF&G despite the fact that it 

was the movant on summary judgment.  This inversion of the usual summary 

judgment rules violates well-settled New York law.  See, e.g., Negri v. Stop & 

Shop, Inc., 65 N.Y.2d 625, 626 (1985) (a court must “vie[w] the evidence in a light 

most favorable to the [nonmoving party] and accor[d] [the nonmoving party] the 

benefit of every reasonable inference”);  F. Garofalo Elec. Co. v. N.Y. Univ., 300 

A.D.2d 186, 187 (1st Dep’t 2002) (“In deciding a motion for summary judgment, 

the court’s role is solely to determine if any triable issues exist, not to determine 

the merits of any such issues.”) (citing Sillman v. Twentieth Century-Fox Film 

Corp., 3 N.Y.2d 395, 404 (1957) (“issue-finding, rather than issue-determination, 

is the key to the procedure”) (internal citations and quotation marks omitted)).  

And nothing in “follow the fortunes” compels such a departure from the ordinary 

rules of New York civil procedure. 
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To the contrary, follow the fortunes has long been held not to require 

deference to an insurer’s allocation where judicially recognized exceptions apply.  

This Court recognized in Travelers’, for example, that follow the fortunes does not 

preclude a reinsurer from challenging whether the insurer’s payments were 

“reasonably within the terms of the original policy,” 96 N.Y.2d at 596 (citing 

Christiania Gen. Ins. Co. v. Great Am. Ins. Co., 979 F.2d 268, 280 (2d Cir. 1992)), 

or whether the insurer’s request for reimbursement was within the terms of the 

reinsurance treaty with the reinsurer, Travelers v. Lloyd’s, 96 N.Y. 2d at 597 n.9.  

Moreover, the normal rules of civil procedure have been applied to preclude 

summary judgment in such circumstances.  See Nat’l Union Fire Ins. Co. v. 

Clearwater Ins. Co., No. 04-CV-5032, 2007 WL 2106098, at *2 (S.D.N.Y. July 

21, 2007) (reinsurer raised material issue of triable fact that allocation was 

improper because settlement contained payments for unreinsured bad faith 

damages).   

Other decisions recognize the reinsurer’s right to challenge, notwithstanding 

follow the fortunes, whether the insurer has violated its obligation of good faith to 

the reinsurer by departing in its allocation to the reinsurer from the terms of a court 

order in the underlying action.  See, e.g., Allstate v. Am. Home Assur., 43 A.D. 3d 

at 120-21 (rejecting deference to insurer’s “playing by two sets of rules:  one, 

applied at the insured’s claim level” and “another ... to maximize the reinsured’s 
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recovery against the reinsurer.  The follow the fortunes doctrine was intended to 

foster consistency in the treatment of losses at both levels ....”).   

Finally, other decisions reject summary judgment where factual disputes 

exist over whether an insurer has otherwise gerrymandered an allocation to create 

reinsurance recoveries that otherwise would not exist.  In Hartford Accident & 

Indemnity v. Columbia Casualty Co., for example, the court denied the insurer’s 

motion for summary judgment with respect to a reinsurance allocation both 

because the insurer had settled bad faith claims against it and because the facts 

suggested that it had condensed multiple exposures into one so as to overstate 

reinsurance.  98 F. Supp. 2d at 259-60.  The court stated that such facts “could 

support inferences from which a factfinder could conclude that Hartford’s conduct 

[in allocation] manifested gross negligence or recklessness” and therefore ordered 

a jury trial.   Id. at 260.  Such cases generally recognize that bad faith in a 

reinsurance allocation is evidenced by “reckless failure to place on equal footing 

the interests of its insured with its own interests ....”  Pavia v. State Farm Mut. 

Auto. Ins Co., 82 N.Y.2d 445, 453 (1993) (defining bad faith in the context of an 

insurer’s duties to its policyholder).    

While an insurer’s bad faith in allocating a settlement to its reinsurers can 

take many forms in different factual settings, the decisions just described set forth 

several clear, objective indicia of such bad faith, namely:  (1) the insurer’s attempt 
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to obtain reinsurance recoveries for amounts (like amounts attributable to bad faith 

claims) not covered by the underlying insurance policy or the reinsurance 

agreement; (2) the insurer’s attempt to apply terms at the allocation stage that 

depart from the terms of the underlying settlement or court orders related to that 

settlement; and (3) the insurer’s attempt to gerrymander the allocation to its 

reinsurers so as to create reinsurance recoveries that otherwise would not exist.   

Reinsurers more than met their burden of placing in dispute all three of these 

indicators of bad faith here.  Specifically, they presented substantial evidence that 

USF&G’s allocation departed from the underlying insurance policies, the 

reinsurance treaties, and the underlying Settlement between USF&G and Western, 

and that USF&G inflated claim values in order to generate reinsurance recoveries.  

This evidence falls into five categories:  (1) USF&G’s strong financial incentives 

to gerrymander the allocation to create reinsurance recoveries, (2) USF&G’s 

allocation of zero dollars to bad faith claims, (3) USF&G’s shift from an accident 

to an “occurrence” trigger, (4) USF&G’s allocation of all claims to a single policy 

year (1959), and (5) USF&G’s inflation of claim values.  Any one of these 

categories of evidence should have precluded summary judgment on USF&G’s 

bad faith; taken together, they show such an egregious departure from the duty of 

good faith that they overwhelmingly should have done so.  
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A. USF&G Gerrymandered Its Settlement Allocation To Create 
Reinsurance Recoveries That Otherwise Would Not Exist 

Reinsurers placed in evidence below USF&G’s use of its reinsurance billing 

as part of an attempt to ameliorate the securities markets’ reactions to the 

unprecedented size of the Settlement and USF&G’s failure to have reserves set 

aside for such a loss.  On the day before its Settlement with the plaintiffs, USF&G 

had only a $5.725 million reserve on its books for these liabilities.22  A426.  When 

USF&G settled, it was required to enter a $1 billion negative charge on its books, 

unless it could claim reinsurance to offset that loss.23  As USF&G and its lawyers 

pieced together an allocation of the Settlement, the reinsurance recoverable grew 

from inconsequential (but legally correct) to $250 million (not enough) to $400 

million over several months.  This evidence supports an inference that USF&G 

was engaging in self-dealing by looking to create reinsurance recoveries as an 

accounting offset.  Cf. Hartford, 98 F. Supp. 2d at 259-60 (reinsurer allowed to 

                                                 
22   The Settlement was greater than all of St. Paul’s (USF&G’s parent 

company) gross worldwide asbestos reserve.  A430.  USF&G did not have other 
kinds of reserves set aside to pay for the Settlement, and instead reclassified $150 
million of “environmental” reserves as “asbestos” reserves.  SEC File No.: 001-
10898; Accession No.: 0000086312-02-000009 at 4. 

23  See FASB ASC 944-40-25-34.  Under accounting rules applicable to 
reinsurance, an insurer subtracts reasonable estimates of its anticipated reinsurance 
recovery to reduce losses on its financials.  Generally, assets can be recognized on 
a balance sheet only when they are reasonably assured of collection (ASC 605-10-
S99); when being used to reduce a liability, reinsurance may be booked using 
reasonable estimates.  
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draw inferences of self-dealing to preclude application of follow the fortunes at 

summary judgment).   

USF&G created such reinsurance recoveries by agreeing to a lump sum 

Settlement without quantifying the amounts paid to extinguish any particular 

policy or the amounts paid to extinguish bad faith exposure, although both were 

extinguished.  A389-90; A413; A416-17.  Without specificity, USF&G sought to 

be unconstrained in how it chose to characterize the Settlement to create 

reinsurance recoveries.  USF&G faced some mathematical challenges in its quest 

for a reinsurance offset because its reinsurance program was comprised of “excess 

of loss” reinsurance, under which the reinsurer pays a defined layer of loss on a per 

claim basis only after the insurer pays a retention amount (which is unlike “quota 

share reinsurance,” under which the reinsurer pays a share of every dollar the 

insurer pays).  With an excess of loss treaty, to get a meaningful reinsurance 

recovery, USF&G needed:  (1) to attribute no Settlement amounts to Western’s bad 

faith claims; (2) to deem that only one policy with a $200,000 limit would pay all 

claims so that USF&G would have only one $100,000 reinsurance retention for 

each claim; (3) to fix claim values so as to exceed the reinsurance retention 

($100,000), but not to exceed the maximum policy limit ($200,000); and (4) to 

deem the 1981 amendment to the reinsurance retention inapplicable.  If any one of 
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these things was not done, the reinsurance recoverable would have been reduced 

exponentially, perhaps to zero. 

USF&G surmounted the first arithmetical challenge by conflating its 

insurance obligations with its bad faith liability and attributing every Settlement 

dollar to its reinsured coverage obligation, and not one dollar to the bad faith 

exposure. A2355-60; A2361-77.  USF&G surmounted the second arithmetical 

challenge by artificially compressing the entirety of this Settlement into a single 

policy that conveniently had the most available reinsurance (i.e., a year where the 

policy had a $200,000 limit over a $100,000 reinsurance retention).  A2358-59.  

Placing no dollars into other applicable policies that clearly covered the settled 

claims avoided those policies’ sometimes lower limits.24  Moreover, compressing 

the Settlement into 1959 avoided having to spread the claim over several years, 

which would have rendered every claim below the $100,000 reinsurance retention.  

Finally, in negotiations with the underlying plaintiffs, USF&G surmounted the 

third challenge by ascribing $200,000 as the amount that would be paid to lung 

cancer plaintiffs under the Settlement, more than double the $91,174 originally 

requested by the asbestos claimants’ own expert.  This inflation of claim values 

caused the claim values to hit exactly the maximum possible reinsurance recovery  

($100,000 over the $100,000 reinsurance retention).  Compare A1523 with A1524. 
                                                 

24  The policies in effect from 1948 to 1953 had only a $100,000 limit, 
whereas another 1948 policy had only a $50,000 limit.  A416-17.   
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The asbestos plaintiffs were only too happy to acquiesce in this rather unusual 

valuation from an insurance company.    

B. USF&G Attributed Zero Dollars Of The Settlement To 
Western’s Bad Faith Claims  

USF&G allocated none of the Settlement funds to the substantial bad faith 

claims against it, which were not covered by the underlying policy or by the 

reinsurance treaty, and all of the monies to claims that, by contrast, were reinsured.  

The Appellate Division found no issue of fact regarding the good faith of 

USF&G’s assertion that it paid nothing for the release of Western’s bad faith 

claims.  A28-29.  The court concluded that summary judgment for USF&G was 

proper because the Settlement did not expressly allocate any funds to the bad faith 

claims, and the “parties that negotiated the settlement, including MacArthur and its 

affiliates, the asbestos plaintiffs, and USF&G confirm that the settlement amount 

was solely allocated to establish and administer the trust to compensate asbestos 

victims.”  A29.  This was error.    

First, the court failed to recognize that follow the fortunes does not serve to 

create reinsurance liability where there otherwise would be none, and that 

USF&G’s own tort liability is not covered by the insurance policy or the 

reinsurance treaty.  Follow the fortunes requires that the insurer’s payments must 

be “reasonably within the terms of the original (insurance) policy,” Travelers v. 

Lloyd’s, 96 N.Y.2d at 596 (citing Christiania Gen. Ins. Corp. v. Great Am. Ins. 
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Co., 979 F.2d 268, 280 (2d Cir. 1992), and also within the terms of its reinsurance 

treaty with the reinsurer, Travelers v. Lloyd’s, 96 N.Y.2d at 597 n.9 (“The extent of 

the liability of the reinsurer is determined by the language of the reinsurance 

contract, and the reinsurer cannot be held liable beyond the terms of its contract 

merely because the original insurer has sustained a loss.” (citation and quotation 

marks omitted)).  Follow the fortunes “does not alter the terms or override the 

language of reinsurance policies[,]” id.; accord Bellefonte Reins. Co. v. Aetna Cas. 

& Sur. Co., 903 F.2d 910, 912 (2d Cir. 1990), and does not insulate from judicial 

review underlying liability determinations that are “fraudulent, in bad faith, or 

[where] the payments are clearly beyond the scope of the original policy.”  Allstate 

v. Am. Home Assur., 43 A.D.3d at 144; accord In re Liquidation of Midland Ins. 

Co., 87 A.D.3d 487, 489 (1st Dep’t 2011).   

Second, the Appellate Division erred in relying on USF&G’s mere assertion 

that the insured (Western) had agreed that no funds were paid to settle the bad faith 

claims.  No such agreement was made, and in any event, USF&G may not 

“insulate its allocation from challenge by its reinsurer simply by getting its, 

essentially indifferent, insured to agree to it.”  Travelers v. Ins. Co. of N. Am., 609 

F.3d at 159 n.25.  Moreover, the court below erred in relying upon USF&G’s own 

self-serving affidavits, drafted solely for litigation and asserting that USF&G had 

allocated zero to resolve unreinsured bad faith claims.  In National Union Fire 
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Insurance Co. of Pittsburgh v. Clearwater Insurance Co., the insured was 

informed by counsel that it faced $1 billion in bad faith claims and settled during 

the bad faith phase of the trial.  2007 WL 2106098, at *2.  Recognizing the 

“inherent tension between ‘follow the fortunes’ clauses and limitations on the 

liability of reinsurers,” the court in Clearwater denied summary judgment to the 

ceding insurer on the basis of self-serving affidavits, and instead permitted trial on 

whether a $197 million settlement “did indeed involve payment in some substantial 

amount” of a bad faith claim.  Id.  The same “inherent tension” and evidence of 

USF&G’s bad faith should have precluded summary judgment here.   

Third, as Justice Abdus-Salaam’s dissenting opinion correctly concluded, 

“there was substantial evidence to support the bad faith claims against USF&G,” 

and substantial evidence “that payment for these bad faith claims was a part of the 

settlement,” such that summary judgment should have been denied.  A40.  The 

dissent found “illuminating” that the California court in the underlying coverage 

action denied USF&G’s motion for summary judgment on the bad faith claims, 

noted that the trial court denied USF&G’s motions in limine seeking to keep from 

the jury all of the evidence of its bad faith conduct, and recognized that USF&G’s 

misconduct included the remarkable ploy of “donating” relevant documents to an 

obscure museum (the Baltimore Museum of Industry) instead of disclosing them to 

Western, and then attempting secretly to retrieve some documents from the 
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museum when it learned that Western had fortuitously discovered their existence. 

A41-42; see A347; A1657-62.  

By the time of the Settlement, nearly $2 billion in default judgments had 

already been entered against Western as a direct result of USF&G’s refusal to 

defend.  A289-90; A572.  If the jury had determined that this refusal was made in 

bad faith, USF&G would have been liable for the full amount of the default 

judgments, without regard to policy limits.  See Amato, 53 Cal. App. 4th at 833-34, 

838-39.  USF&G might also have owed consequential damages for Western’s 

bankruptcy as well as punitive damages for its systematic deception about the most 

fundamental documents in an insurance coverage case. 

In addition to this evidence concerning the California state court 

proceedings, the federal bankruptcy court held, in a ruling necessary to effectuate 

the Settlement, that the only meaningful asset Western could contribute to the trust 

to be set up to handle all claims in bankruptcy was the portion of the Settlement 

that resolved its bad faith claims.  In order to enjoin future asbestos claimants from 

suing Western or its insurers (including USF&G), the bankruptcy court had to 

determine that such an injunction was “fair and equitable with respect to the 

persons that might subsequently assert … demands [i.e., the asbestos claimants], in 

light of the benefits provided, to such trust on behalf of such debtor ….”  11 U.S.C. 
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§ 524(g)(4)(B)(ii).  The bankruptcy court thus had to determine that Western had 

contributed sufficient value to the trust.    

The bankruptcy court held hearings, took testimony, and accepted briefs 

before issuing a comprehensive ninety-page opinion approving the Western 

bankruptcy plan, with USF&G’s legal team involved in every step of the process. 

A696-764.  Because Western was insolvent, and could not make the necessary 

contribution required by the Bankruptcy Code, the only way it could contribute 

sufficiently to the trust was to acknowledge that a portion of the funds that USF&G 

placed in trust were actually paid to resolve Western’s own bad faith claims against 

USF&G (and another insurer, The Hartford) and to assert that those funds were not 

paid merely to cover claims against Western by the asbestos claimants.  A246.  

Therefore, the bankruptcy court had to find that “some portion” of the funds were 

paid on account of the bad faith claim.   

As Justice Abdus-Salaam noted in dissent, “[w]hile the majority 

acknowledges many of the Bankruptcy Court’s findings, it reaches the mystifying 

conclusion that there is no genuine issue as to whether the settlement included bad 

faith damages.”  A39-40.  Specifically, the bankruptcy court found: 

[T]he claims against USF&G and Hartford proved to have great 
settlement value.…  [T]here was substantial evidence to support 
[Western’s] bad faith claims against USF&G and Hartford.  Some 
portion of the over $2 billion being contributed to the Trust pursuant 
to the USF&G and Hartford Settlement Agreements must be 
attributed to those claims.  These claims belong to [Western], not to 
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the asbestos claimants.  While the Court is not able to ascribe a 
specific value to these claims, the Court is persuaded that their value 
is in excess of the value of [Western’s] net liquidation value:  i.e., $17 
million.  The Court finds the contribution of [Western’s] bad faith 
claims sufficient to justify the issuance of an 11 U.S.C. §§ 524(g) 
injunction. 
 

A246-47 (emphasis added).  Elsewhere in its opinion, the bankruptcy court stated 

that, “even if the bad faith claims [against Hartford and USF&G] represent only 

ten percent of the settlement amount, this gives them a value of approximately 

$200 million.”  A207-08.  The bankruptcy court was not called upon to do any 

quantification, however, and did not do so. 

Appellants should be permitted to prove at trial that USF&G’s 

characterization of all payments to Western as “compensatory” and none as 

attributable to the bad faith exposure disregards the factual reality of the 

Settlement.  As recognized also by the dissent below, USF&G’s self–serving 

affidavits at best created a question of fact or inference for trial.  See A42-43 

(“[T]he record raises a genuine issue of fact as to whether the settlement of the 

underlying coverage action included payment of bad faith damages.”) (Abdus-

Salaam, J., dissenting); see Steinberg v. Goodman, 27 N.Y.2d 304, 308-09 (1970) 

(finding triable issue as to whether services performed by defendant on behalf of 

firm exceeded scope of agreement and thus whether defendant was entitled to 

compensation from firm); see also Myers v. Fir Cab Corp., 64 N.Y.2d 806, 808 
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(1985) (reversing grant of summary judgment in light of “competing inferences as 

to whether defendant’s conduct constituted negligence”).   

C. USF&G Abandoned The Policy’s “Accident” Trigger In Favor 
Of An “Occurrence” Trigger 

USF&G also allocated its claims to its policies with corresponding 

reinsurance that would produce the largest possible reinsurance recovery.  

USF&G’s Settlement with Western released thirteen USF&G policies issued 

between 1948 and 1960 (A389-90; A413) that clearly cover the settled claims.  

Unlike the policies from 1948 to 1953, the 1959 policy has a limit of $200,000 

(A416-17) and a corresponding retention of $100,000 under the original terms of 

the reinsurance treaty  (A795).  If USF&G allocated every claim to this policy, it 

would have a 50% recovery from its reinsurers on all claims valued at $200,000.  

Many of the earlier policies with different terms and corresponding reinsurance 

were far less “efficient” than the 50% recovery rate of the 1959 policy. 

In order to allocate all claims to the 1959 policy, however, USF&G had to 

override the express limitation of liability in those policies, referred to as the 

“accident” trigger.  When a policy contains an “accident” trigger, only one 

policy—the policy in effect at the time of a claimant’s first asbestos exposure—is 

responsible for each person’s asbestos claim under California law,25 as USF&G 

                                                 
25   See, e.g., Lockheed, 134 Cal. App. 4th at 208; Geddes & Smith, 51 Cal. 2d 

at 563-64.    
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recognized internally.  A570.  For most of the claimants, the 1959 policy would not 

be triggered at all.  Indeed, many World War II-era ship workers who were 

claimants were first exposed to asbestos in the 1940s, long before any policies that 

would provide USF&G with a 50% reinsurance recovery.   

USF&G therefore opted after the Settlement to allocate the claims to 1959 

by using an “occurrence” trigger, also known as a “continuous trigger.”  An 

“occurrence-based” policy is much broader than an “accident-based” policy (A879; 

A579-80; A1482-83); it provides indemnity to the insured if either an accident 

occurs during the policy period, or if there is “an accident, including continuous or 

repeated exposure to conditions, which results in bodily injury or property 

damage” during the policy period.”  Montrose Chem. Corp. v. Admiral Ins. Co., 10 

Cal. 4th 645, 669 (1995) (emphasis modified from original).26    

                                                 
26   So, for example, assume an asbestos claimant is exposed to asbestos for 

the first time in 1945 and then is repeatedly exposed until 1960.  If the insurer 
issued accident-based policies, only that policy in effect in 1945 is responsible.  
Conversely, if the insurer issued occurrence-based policies, then every policy in 
effect from 1945 to 1960 is responsible.  This Court has recognized that the two 
policy forms are materially different. See Appalachian Ins. Co. v. Gen. Elec. Co., 8 
N.Y.3d 162, 172-173 (2007) (“‘The insurance industry changed to occurrence-
based coverage in 1966 to make clear that gradually occurring losses would be 
covered so long as they were not intentional’ …. By encompassing ‘continuous or 
repeated exposure to conditions’ as well as the sudden events traditionally 
associated with an accident, the occurrence model more readily embraced a wider 
range of liabilities—such as liability arising from asbestos exposure or 
contamination.”) (quoting Cont’l Cas. Co. v. Rapid-Am. Corp., 80 N.Y.2d 640, 648 
(1993)). 
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Having memorialized an “accident”-based allocation in the Settlement, in 

keeping with the terms of the underlying insurance policies, and prevailed in court 

on the “accident”-based trigger of coverage, USF&G nonetheless jettisoned the 

“accident” trigger after the Settlement and allocated to the reinsurers on an 

“occurrence” basis.  Because an “occurrence”-based trigger permits losses to 

trigger many policies, rather than just the single policy in effect upon plaintiff’s 

first exposure, USF&G could allocate claims to later policies where more 

reinsurance was available.   

This shift in trigger raises a serious factual dispute about USF&G’s good 

faith in several ways:  it shows (1) that USF&G played by “two sets of rules”—one 

for settling liability and the other for obtaining reinsurance, see Allstate Ins. Co. v. 

Am. Home Assur., 43 A.D. 3d at 120; (2) that USF&G billed Reinsurers for losses 

where “the payments are clearly beyond the scope of the original policy,” id. at 

121 (citation and quotation marks omitted); and (3) that USF&G circumvented a 

prior court order, see id. at 122 (rebuking an insurer’s “highly selective use” of 

prior court rulings in its reinsurance allocation).  In a similar situation, the First 

Department directed summary judgment to the reinsurer where a ceding insurer 

had benefitted in a settlement from a court ruling that environmental damage at a 

particular site was the result of multiple occurrences, but after the settlement 

ignored that ruling and allocated the loss to its reinsurer as though it had paid for 
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only a single occurrence.  There, the court “soundly reject[ed] the notion that 

follow the fortunes doctrine requires that courts turn a blind eye to such manifest 

manipulation of the allocation process in total disregard of the reinsured’s 

obligation to act in good faith.”  Id. at 144.  The Appellate Division erred in 

turning a blind eye to the similar manipulation involved in the shift in trigger here. 

D. USF&G Allocated The Entire Settlement, Which Released 
Thirteen Policies, To A Single 1959 Policy 

Eradicating the “accident”-based allocation left USF&G with a further 

challenge.  Under California law, an “occurrence”-based allocation would spread 

the losses over all of the policies implicated, meaning that, for example, each 

$200,000 payment to a claimant would be allocated across all of the continuously 

triggered policies in effect from the time of initial exposure until the claim was 

made.  But if even two policies were triggered and the loss so allocated, no claim 

payment would have exceeded USF&G’s claimed $100,000 reinsurance retention 

and there would be no reinsurance recovery at all.  USF&G therefore further 

gerrymandered its reinsurance allocation by allocating the entire settlement to a 

single policy year (1959) that had the maximum reinsurance layer available, 

treating all the other applicable policies as if they had been released for no 

consideration.   

USF&G justified this all-in-one-year allocation under the insurance concept 

of “all sums,” an approach that has judicial support in the context of insurance, but 
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has never been applied to reinsurance.27  All sums allows the insured to select a 

single policy to pay the claim, leaving the insurers to apportion the loss among the 

remaining implicated policies, much as joint and several liability allows a plaintiff 

to sue one tortfeasor, leaving the liable party to seek contribution from other 

tortfeasors.  Viking Pump, Inc. v. Century Indem. Co., 2 A.3d 76, 112 (Del. Ch. 

2009) (“The all sums approach lets the insured pick a policy and use it up to the 

policy limits, and leave questions of apportionment to be fought out later among 

the insurers themselves.”).  USF&G, however, conceded that Western never made 

an “all sums” election or specified that the 1959 policy was to pay all the losses, 

and thus the supposed all sums allocation is inconsistent with the Settlement 

because there was no all sums election by the policyholder.  A560-61. 

To further rationalize its single-year allocation, USF&G claimed that the 

parties had agreed that California law’s so-called “anti-stacking” (or “non-

accumulation”) rule governed the Settlement.  A2359; A2367.  The anti-stacking 

rule limits each claimant’s recovery to the limits of a single policy.  Ostrager & 

Newman, supra, § 9.04[c].  But the Settlement itself expressly refutes USF&G’s 
                                                 

27   And for good reason, as reinsurance treaties are contracts of indemnity, 
unlike insurance policies (like the ones at issue in the underlying action), which are 
contracts of liability.  Prince Carpentry, Inc. v. Cosmopolitan Mut. Ins. Co., 479 
N.Y.S.2d 284, 293 (N.Y. Sup. Ct. 1984); Matter of Midland Ins. Co, 167 A.D.2d 
75, 80 (1st Dep’t 1991).  As indemnity contracts between sophisticated parties, 
reinsurance treaties have never commanded the same public policy protections as 
liability policies, because by the time an indemnity obligation arises, the injured 
parties have been compensated. 



 

  59 
 

assertion by permitting stacking and preserving the rights of each asbestos claimant 

to recover from multiple policies issued by other insurers (i.e., to stack).  A393.  If 

California’s anti-stacking rule applied, then the Settlement would have specified 

that each asbestos claimant was prohibited from recovering from multiple policies. 

Finally, USF&G skipped a key step that would have applied had “all sums” 

truly been applicable:  a horizontal allocation across all the non-1959 policies.  

This follow-on spreading was entirely missing from USF&G’s allocation for an 

obvious reason:  if each loss had been spread horizontally, no loss would have 

exceeded the retention in the reinsurance treaties (even assuming it was merely 

$100,000), and the reinsurance recovery would have been zero or very near zero.  

Thus, USF&G declined to spread the loss (known as “horizontal exhaustion”) 

because it would prevent the losses in any one year from piercing the reinsurance 

retention. 

This failure to spread contravened California “all sums” law, under which 

policies called to respond to losses may claim over against policies in other 

exposure years to recover a share of the loss.  State v. Cont’l Ins. Co., 88 Cal. Rptr. 

3d 288, 301 (Cal. Ct. App. 2009).  “All sums” does not relieve liability under other 

applicable policies.  This right to claim for contribution from other policies is 

universal in all jurisdictions recognizing an “all sums” methodology.  Ostrager & 

Newman, supra, at § 9.04[a] .  “All sums” permits such follow-on spreading in 
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order to avoid selectively burdening some policies while letting virtually identical 

policies off for free.  Where a particular policy cannot pay, other policies pay its 

share on a pro rata basis, so that the policyholder and underlying claimants (like 

the asbestos plaintiffs here) are financially protected while fairness is nonetheless 

maintained among policies.   

Montrose Chemical Corp. v. Admiral Insurance Co. is the seminal 

California case defining rights and obligations under occurrence-based insurance 

policies when losses span multiple policy periods.  See 10 Cal. 4th 645.  As 

explained in subsequent appellate decision involving asbestos personal injury 

claims: 

[T]he question raised by the insurance companies is 
whether liability should be apportioned among the 
insurers based on their periods of coverage….  [The] trial 
court ruled that the policyholder must be indemnified by 
one insurer for the full extent of the loss up to the 
policy’s limits, but with liability ultimately being 
apportioned among all insurers based upon the policy 
limits and the years of coverage.  We affirm that 
decision. 

Armstrong, 45 Cal. App. 4th at 49 (emphasis added); accord, Montrose, 10 Cal. 

4th at 681 n.19 (even after an all sums election, no single policy can be held jointly 

and severally liable for losses that trigger multiple policies).  

USF&G’s failure to spread losses horizontally indicated its self-dealing, for 

such a result would not have occurred in an arms-length apportionment among 
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independent insurers.  An independent insurer who issued the 1959 policy never 

would have tolerated paying the entire settlement bill while a dozen other insurers 

got releases for free.  But with all the applicable policies here issued by USF&G 

and thus under USF&G’s control, USF&G was in a position to decline to effect 

any horizontal allocation, allow some of its own policies to be released for free, 

and thus create a reinsurance bill that delivered meaningful proceeds.  

 In connection with this self-dealing element of the allocation, the Appellate 

Division concluded that USF&G’s allocation was reasonable because had it 

required USF&G to spread each loss over multiple policy years it “would in all 

likelihood have left USF&G without reinsurance coverage.”  A31-32.  This, 

however, is not a cognizable rule of law.  It is another way of saying that an insurer 

may gerrymander an allocation in a way that could not happen in an arm’s length 

deal simply because it gets more money that way.  Furthermore, the idea that there 

would be several retentions to deal with on a claim implicating multiple policies is 

far from unfair; it is simply the result of USF&G’s election to purchase excess of 

loss reinsurance rather than proportional (or “quota share”) reinsurance, and the 

clear result of “all sums” law in California.  

Moreover, this so-called “multiplication of retentions” is clearly articulated 

by USF&G’s insurance policies themselves.  They contain an “Other Insurance” 

clause requiring that the USF&G “shall not be liable under this policy for a greater 
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proportion of such loss than the applicable limit of liability stated [herein] bears to 

the total applicable limit of liability of all valid and collectible insurance against 

such loss.”  A588 § 13 (emphasis added).  In other words, each policy pays a 

proportionate share measured by the limits of the triggered policies.  Thus, even if 

Montrose and Armstrong had not mandated allocation across multiple policies, the 

policies’ own terms did.  USF&G simply ignored this in the allocation. 

The Appellate Division determined that “other insurance” clauses and 

“equitable contribution” do not apply when the multiple policy periods are covered 

by one insurer. A32.  But this reasoning is incorrect, is not supported by any 

authorities, and makes no sense since California, like most states, takes each 

individual policy into account when allocating liability, irrespective of the number 

of insurers involved.  See Stonewall Ins. Co. v. City of Palos Verdes, 46 Cal. App. 

4th 1810, 1863 (Ct. App. 1996) (recognizing some amount of the damage is 

properly attributed to each policy year in a progressive loss).  Armstrong, for 

example, makes clear that, under California law, even where a policyholder agreed 

to recover against one of many responsible policies, the loss still must be 

“apportioned” by the number of other years of coverage, and the policy limits 

applicable to each of those years.  45 Cal. App. 4th at 48, 51-55. 

Finally, the Appellate Division’s holding that Reinsurers were foreclosed by 

“follow the fortunes” from challenging the fairness of this allocation 
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misunderstands Reinsurers’ position, which does not turn on showing how 

“illegal” every allocation element is, but rather on showing that this allocation was 

done in bad faith.  The court’s mistaken belief that an “all sums” allocation to a 

single year of coverage is not per se improper under California law does not 

change the fact that USF&G gerrymandered the allocation, departing from the 

terms of the Settlement, in order to shift its obligations to Reinsurers and thus 

clearly place its interests above their own.  See Arkwright Mut. Ins. Co., 1994 WL 

510043, at *12; see also Unigard , 4 F.3d at 1069.  

E. USF&G Inflated Claim Values In The Underlying Settlement To 
Create Reinsurance Recoveries 

The evidence of USF&G’s bad faith that should have precluded summary 

judgment is not limited to the allocation decisions made after the Settlement was 

completed.  Follow the fortunes also allows reinsurers to raise factual disputes as 

to whether an insurer’s settlement is “fraudulent, collusive or made in bad faith[.]”  

See Aetna Cas. & Sur. Co. v. Home Ins. Co., 882 F. Supp. 1328, 1346 (S.D.N.Y. 

1995).  Here, Reinsurers introduced evidence that USF&G had engaged in 

improper manipulation of the Settlement itself designed specifically to tap 

reinsurance as a source of funding.  

As noted above, USF&G had an urgent interest in creating a reinsurance 

recoverable to assuage investors.  For USF&G, a steady flow of exactly $200,000 

claim payments would work best under its excess of loss reinsurance program.  
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Anything higher than that was increasingly inefficient; any amount above 

$200,000 exceeded a single policy limit, and USF&G had to pay everything below 

$100,000 per claim because of the $100,000 reinsurance retention.  And, as one 

declined from a $200,000 claim payment down toward $100,000, the percentage 

recovered from reinsurance would decline from 50% toward zero at an accelerated 

rate.  (A $150,000 claim value would imply, for example, a USF&G retention of 

$100,000 and a reinsurance payment of $50,000, for a 33% recovery rate.)  In 

other words, every dollar of reduction in claims values below $200,000 inured to 

the benefit of Reinsurers and not to USF&G under its allocation model.   

In the underlying settlement negotiations, conducted by the same counsel as 

later devised the reinsurance bill, USF&G accordingly drove settlements toward 

$200,000 per claim even when that amount was far more than the asbestos 

claimants themselves asked for.  When the plaintiffs’ negotiators demanded 

$91,174 claim values for lung cancer claimants (A1523), for example, USF&G 

increased the values to exactly $200,000 per claim, the policy limit—the opposite 

of what a rational insurer would normally do if it were acting in good faith.  None 

of the experts on claim values had placed a $200,000 value on the claims (A1520-

22; A1591-93), and there is every reason to doubt the bona fides of claim 

valuations that create a reinsurance recovery where there otherwise would be none.  
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USF&G also inflated the sums paid to holders of default judgments solely in 

order to generate a reinsurance recovery.  In its Settlement, USF&G agreed to pay 

$160 million to a judgment escrow (unrelated to the Western bankruptcy) to pay 

any default claimant who released USF&G “to the extent of amounts received” 

from that escrow. A390 § 5.1.  Thus, for example, default claimant George Miller 

received approximately $16,000 from USF&G’s escrow and, consistent with the 

Settlement, released USF&G for that “amount received.”  A158-59.  But when 

billing Reinsurers for their portion of the $160 million, USF&G ignored the 

Settlement and billed Reinsurers for $100,000 as if USF&G had paid Mr. Miller 

$200,000.  A170.  The IAS Court incorrectly stated that USF&G paid amounts for 

the default judgment claims into the bankruptcy trust, and therefore that USF&G 

was entitled to bill Reinsurers for the full amount.  A98 (“Mr. Miller’s claim was 

capped at $200,000 and USF&G paid that amount into the bankruptcy trust.”).  But 

this was clear error; USF&G’s $160 million payment was not paid into the trust 

and, in any event, Reinsurers were challenging USF&G’s representations with 

respect to the allocation of the $160 million paid to the judgment escrow.   

The Appellate Division majority’s only acknowledgement of these 

arguments was to find (erroneously) that judicial review was precluded by follow 

the fortunes. A28.  But there is sufficient evidence in the record to establish a 

dispute of material fact as to whether these coverage determinations were made in 
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good faith.   The follow the fortunes doctrine does not allow a court to ignore these 

issues of fact on an insurer’s motion for summary judgment.    See Granite State 

Ins. Co. v. ACE Am. Reins. Co., 46 A.D.3d 463, 439 (1st Dep’t 2007) (noting that 

follow the fortunes does not apply to settlements that are “fraudulent, collusive or 

otherwise made in bad faith”). 

     ****** 

Taken both separately and together, the five categories of evidence 

Reinsurers submitted to show the self-dealing nature of USF&G’s allocation show 

that this allocation deserves minimal (if any) deference under “follow the 

fortunes.” This allocation was constructed in order to reduce a crippling reserve 

liability in the midst of investor lawsuits resulting from USF&G’s misconduct.  

The allocation departed from the terms of the underlying insurance policies, from 

the reinsurance treaties, and from the Settlement and from court orders related or 

essential to it.  And the allocation was further manipulated to create reinsurance 

recoveries that otherwise would not exist.  All these factors undermining good faith 

should have been permitted to be considered by the trier of fact.  See, e.g., 

Hartford, 98 F. Supp. 2d  at 259-60 (allowing inferences of an insurer’s self-

dealing to preclude application of follow the fortunes at summary judgment).  At a 

minimum, therefore, there are triable issues of fact as to whether USF&G met its 

duty of good faith, which should have precluded summary judgment.  
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III. SUMMARY JUDGMENT FOR USF&G WAS IMPROPER  
BECAUSE THERE ARE MATERIAL DISPUTES OF FACT AS TO 
THE AMOUNT OF THE RETENTION IN THE APPLICABLE 
REINSURANCE TREATY YEARS 

The Appellate Division affirmed the IAS Court’s grant of summary 

judgment to USF&G despite material disputes of fact as to whether the parties’ 

retroactive amendment of the treaty retention amount in 1981 from $100,000 to $3 

million applied to all prior treaty years or only to treaty years starting in 1962.  The 

evidence that the amendment applied to all applicable treaty years was substantial:  

(1) the individuals who negotiated the 1981 agreement for both USF&G and 

ECRA testified that this was the intent of the 1981 amendment, (2) USF&G 

performed for many years under the treaty as if the amendment applied to all prior 

treaties, and (3) USF&G’s own head of reinsurance admitted that this was the 

intent of the 1981 amendment.  “Follow the fortunes” does not alter the traditional 

summary judgment standards that should have allowed these disputes of material 

fact to be resolved at trial rather than in movant USF&G’s favor at summary 

judgment. 

A. There Was Substantial Evidence That The Parties Increased The 
Retention To $3 Million On Pre-1962 As Well As Post-1962 
Treaties  

While the parties agree that they amended their reinsurance agreement in 

1981 to increase USF&G’s retention retroactively from $100,000 to $3 million on 

new claims under old treaties, they disagree on whether this retroactive amendment 
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extends only to new claims on treaties dated after January 1, 1962.  The Appellate 

Division affirmed the IAS Court’s finding for USF&G that it did so (A25-26), 

thereby disregarding overwhelming contrary evidence supporting ECRA’s position 

that the 1981 amendment extended back to all prior treaties, including the 1956-

1962 treaty at issue here.   

First, ECRA submitted substantial contemporaneous evidence that both 

USF&G and ECRA intended the 1981 retention increase to apply retroactively to 

all prior treaty years.  The amendment was negotiated by USF&G’s broker and 

agent James Steen of Guy Carpenter & Co. and ECRA’s underwriter Tom Rentko 

as a prerequisite to ECRA’s agreement to renew USF&G’s reinsurance treaty.  

A603-04.  Rentko considered declining to renew ECRA’s participation in 

USF&G’s treaty because he was concerned that, as asbestos and mass tort losses 

began skyrocketing, new “claims were coming out of the woodwork” on the old 

treaties  (A605), creating rapidly ballooning exposures that were hard to estimate 

(A614-16).  As this Court recognized in Travelers, treaty reinsurance “is a long 

term relationship in which the reinsurer’s profitability is expected, but measured 

and adjusted over an extended period of time.”  96 N.Y.2d at 588 (internal 

quotation marks and citations omitted).  Rentko’s goal of obtaining certainty with 

respect to claims on the older treaties could not have been met if he had agreed to 

increase USF&G’s retention on some, but not all, of the treaty years.  As Rentko 



 

  69 
 

testified, “It was not my intent to flip a coin and pick a particular year.  I just did 

not want to see any new losses reported, on old cases, reported after 1981.”  A619 

(emphasis added).  Rentko memorialized his understanding in a July 17, 1981 

letter to Guy Carpenter that “[t]he $3,000,000 retention will apply to all claims that 

have an accident date prior to July 1, 1980, where the initial report (to the broker) 

was made by the company on and after July 1, 1981.”  A556 (emphasis added).   

For his part, USF&G’s negotiator Steen explained that “the reinsurers were 

very concerned that losses from prior years were continuing to develop 

significantly,” and, accordingly, “USF&G agreed to retain more of the losses prior 

to July 1980 through a retroactive increase in their retention to $3 million on any 

newly reported claims.” A622-23 (emphasis added).  Steen understood that the 

increased retention amount was intended “to go all the way back to the beginning 

of each reinsurer’s involvement with the Program,” and he believed that “USF&G 

and the reinsurers had the same understanding.”  A623 ¶ 8 (emphasis added).  In 

his deposition, Steen confirmed that the parties agreed in 1981 “that all new losses 

reported to the reinsurers on and off [after] July 1, 1981 will be subject to a 

$3,000,000 retention regardless of the date of loss.”  A629-30 (emphasis added). 

Second, USF&G gave its agent Steen express written authority to agree “that 

new reported losses to the treaty after July 1 will carry a $3,000,000 retention”—

without limitation to specific treaty years.  A604 (emphasis added).  USF&G’s 
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Kenneth Conwell, who gave Steen this written authorization, conceded that he 

nowhere mentioned any post-1962 limitation.  A625. 

Third, the parties’ course of performance following the 1981 amendment 

also creates a genuine factual dispute as to whether the new $3 million retention 

was intended to apply to claims on treaties before 1962. 28   For many years, 

USF&G performed as if the amended retention applied to all treaties, not just the 

sub-set after 1962.  For example, in the mid-1980s, USF&G advised that a $3 

million retention was applicable when it informed its reinsurers about an Abbott 

Labs claim with a date of loss before 1962.  A642; see also A644 (“[B]efore any 

expense dollars could be recovered from the treaty there would have to be an 

‘occurrence’ indemnity payment in excess of the $3,000,000 retention.”); A645 

(showing a retention of $3 million).  On another pre-1962 claim, USF&G again 

applied a $3 million retention, with their agent Guy Carpenter noting that “[i]t 

appears … that the intent was to amend the reinsurance program back to ‘the 

                                                 
 28  “[T]he parties’ course of performance under the contract is considered to 
be the ‘most persuasive evidence of the agreed intention of the parties.’”  Gulf Ins. 
Co. v. Transatl. Reins. Co., 69 A.D.3d 71, 86 (1st Dep’t 2009) (quoting Fed. Ins. 
Co. v. Ams. Ins. Co., 258 A.D.2d 39, 44 (1st Dep’t 1999) (in turn quoting 
Webster’s Red Seal Publ’ns, Inc. v. Gilberton World-Wide Publ’ns, Inc., 67 
A.D.2d 339, 341 (1st  Dep’t 1979), aff’d, 53 N.Y.2d 643 (1981)).  The “practical 
interpretation of a contract by the parties to it for any considerable period of time 
before it comes to be the subject of controversy is deemed of great, if not 
controlling, influence” because the “parties to an agreement know best what they 
meant, and their action under it is often the strongest evidence of their meaning.”  
Fed. Ins. Co., 258 A.D.2d at 44 (internal quotation marks and citations omitted). 
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beginning of time’ at least as far as their treaties with ECRA and American Re”—

not to amend the reinsurance program merely back to 1962.  A646-47 (emphasis 

added).  USF&G’s “Reinsurance Coordinator” in the 1980s admitted that USF&G 

was operating as if the $3 million retention applied to all of its old treaties.  A650-

51.29  Ten months before USF&G billed Reinsurers for the Western loss, USF&G 

unilaterally chose not to bill another claim because the loss (which would have 

been allocated to pre-1962 treaty years) did not pierce the $3 million retention—

even though the loss exceeded $100,000.  A1228. 

Finally, in addition to all this evidence concerning the intent of the parties in 

the 1981 negotiations and their course of performance thereafter, USF&G’s senior 

officer of in charge of reinsurance, Bradley Wallace, made a binding written 

admission in 1987 supporting the conclusion that the $3 million retention applied 

to all treaty years.  A600-01.  After reviewing the contemporaneous writings of the 

parties and asking USF&G’s agent Carpenter whether the parties had ever 

                                                 
 29  Nor is this course of conduct evidence undermined by a single isolated 
episode in which a newly hired USF&G employee re-billed claims to replace a $3 
million retention with a $100,000 retention.  A659-71; A672-82.  While ECRA’s 
claims handler paid those claims, he testified that he was deceived by USF&G into 
doing so because he was not aware of the 1981 amendment and would not have 
done so had he known of it.  A690-93. This episode does not bear on the meaning 
of the 1981 amendment because “the interpretation of a contract manifested by a 
party’s performance ‘must be the conscious action of a responsible agent of the 
party against whom the interpretation is urged.’”  Gulf, 69 A.D.3d at 86 (quoting 
Jansen v. United States, 344 F.2d 363, 369 (Ct. Cl. 1965)). 
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discussed limiting the amended retention to post-1962 treaties (A641), Wallace 

concluded that the $3 million retention applied to all prior years, as the “the intent 

was for the retroactive endorsements to apply to contracts prior to 1962 although 

the earlier contracts were not endorsed.”  A600.  Under well-settled New York 

law, this party admission is sufficient by itself to preclude summary judgment to 

USF&G.  See Koester v. Rochester Candy Works, 194 N.Y. 92, 98-99 (1909) 

(“[A]dmissions of a party are original evidence against the party making them, and 

are as a rule sufficient to establish a cause of action or defense without further 

evidence of the fact.”).30  

B. The Appellate Division Improperly Allowed Factual Disputes On 
The Scope Of The Retention Amendment To Be Resolved In 
USF&G’s Favor Based On A Single Affidavit 

                                                 
 30  While Wallace is deceased, as vice-president with responsibility “for all 
the reinsurance in the commercial lines area” (A1613-14), he had authority to bind 
USF&G when he conducted his investigation and wrote his 1987 report.  “A 
manager has the authority to bind its employer by an admission made as agent on 
behalf of the employer.”  Navedo v. 250 Willis Ave. Supermarket, 290 A.D.2d 246, 
247 (1st Dep’t 2002).  That he did not participate in the 1981 Agreement does not 
make his admission any less binding on USF&G.  See Giandana v. Providence 
Rest Nursing Home, 32 A.D.3d 126, 134 (1st Dep’t 2006) (report of employee 
charged with drafting investigatory reports admissible against employer as 
authorized admission), rev’d on other grounds, 8 N.Y.3d 859 (2007); Anthus v. 
Rail Joint Co., 193 A.D. 571, 572-73 (3d Dep’t 1920) (same); Reed ex rel. Reed v. 
McCord, 160 N.Y. 330, 341 (1899) (even if not based on personal knowledge, “it 
is highly improbable that a party will admit or state anything against himself or 
against his own interest unless it is true”). 
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The Appellate Division majority acknowledged the substantial evidence that 

Reinsurers marshaled in support of their position that the parties’ agreement to 

amend the retention to $3 million extended to all treaties at issue here.  A23-24.  

Nevertheless, the Appellate Division concluded that, “[d]espite this evidence 

pointed to by ECRA,” summary judgment in favor of USF&G was proper because 

of an affidavit submitted by USF&G’s Ken Conwell that the Appellate Division 

deemed “dispositive.”  A25.   

This holding is incorrect, for no single affidavit can be “dispositive” on 

summary judgment when expressly contradicted by other credible sworn 

testimony.  This is especially so here, where Mr. Conwell’s affidavit contradicts 

the binding admission of his own USF&G supervisor, Mr. Wallace, that USF&G’s 

intent was to amend the treaty retention to $3 million for all contracts including the 

pre-1962 treaties at issue here.  A600-01.  While the Appellate Division asserted 

that there was no “showing how or why USF&G was prepared to basically forfeit 

its reinsurance for the 1957-1962 treaty years” (A26), Mr. Wallace’s memorandum 

answered that question directly:  “[t]he quid pro quo in this case is that the three 

reinsurers would forego major premium increases in exchange for these retroactive 

agreements.”  Id.31   

                                                 
31  In addition, USF&G’s broker Steen explained that the change in retention 

made sense because USF&G and Reinsurers were merely trading dollars up to a 
cap on the lowest layer of the reinsurance treaty.  A622-23.  The treaty contained a 
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Moreover, Conwell’s affidavit was prepared specifically for USF&G’s 

summary judgment motion and is inconsistent with Conwell’s own prior 

deposition testimony that he had no basis to dispute Wallace’s conclusion that all 

treaty years were included in the 1981 agreement (A2525-27) and that he was not 

aware of any discussions limiting how far back the agreement to increase the 

retention was intended to reach (A2518).  Conwell’s unfounded assertion that the 

“old first excess” referred to only the treaty years 1962-1980 is also belied by 

evidence in the record that defines “old first excess” as “the layer which contained 

ground-up losses to $3,000,000” in all prior treaty years. A636.  Given this 

contradictory testimony, the Appellate Division’s reliance on Conwell’s affidavit 

to affirm summary judgment to USF&G on the applicable retention amount is 

inconsistent with settled precedent that a party “cannot avoid summary judgment 

by offering ‘self–serving affidavits’ that have been tailored to avoid the 

consequences of his earlier testimony.”  Nemeroff v. Coby Grp., 54 A.D.3d 649, 

650-51 (1st Dep’t 2008) (internal quotation marks and citations omitted). 

The Appellate Division’s decision affirming summary judgment to USF&G 

on the retention amount issue is therefore in error and should be reversed. 
                                                                                                                                                             
“reimbursement” feature requiring USF&G to provide pay back to the reinsurers 
for claims paid by way of increased premiums.  A802 § 9(a) (requiring reinsurance 
premium to be adjusted annually by “an amount equal to 100/80ths of the 
Reinsurers’ total losses incurred” on the lowest level of reinsurance provided by 
the treaty).  This provision operated to smooth out USF&G’s results by having the 
reinsurers initially pay the claims subject to later reimbursement by USF&G.   



CONCLUSION

For all the reasons set forth above, the judgment of the Appellate Division

should be reversed,  summary judgment for USF&G vacated,  and the case
remanded for trial.
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AFFILIATED COMPANY LISTING 

Century and ACE P&C hereby advise the Court that the following chart lists 

their parent companies, subsidiaries, and affiliates, each of which is directly or 

indirectly owned, in whole or in part, by ACE Limited.  

Entity Name Domestic 
Jurisdiction 

ACE (CIDR) Limited United Kingdom 
ACE (CR) Holdings United Kingdom 
ACE (RGB) Holdings Limited United Kingdom 
ACE Alternative Risk Ltd. Bermuda 
ACE American Insurance Company Pennsylvania                                                 
ACE Arabia Cooperative Insurance Company Saudi Arabia 
ACE Arabia Insurance Company Ltd. B.S.C.(C) Bahrain 
ACE Asia Pacific Services Pte. Ltd. Singapore 
ACE Asia Pacific Services Sdn. Bhd. Malaysia 
ACE Asset Management Inc. Delaware                                                     
ACE Australia Holdings Pty Limited Australia 
ACE Bermuda Insurance Ltd. Bermuda 
ACE Bermuda International Insurance Limited Ireland 
ACE Canada Holdings, Inc. Delaware                                                     
ACE Capital II Limited United Kingdom 
ACE Capital III Limited United Kingdom 
ACE Capital IV Ltd. United Kingdom 
ACE Capital Limited United Kingdom 
ACE Capital Title Reinsurance Company New York                                                     
ACE Capital V Ltd. United Kingdom 
ACE Capital VI Limited United Kingdom 
ACE Capital VII Limited United Kingdom 
ACE Chintai SSI Japan 
ACE Environmental Health And Safety Consulting 
(Shanghai) Company Limited 

China 

ACE Europe Life Limited United Kingdom 
ACE European Group Limited United Kingdom 
ACE European Group Limited United Kingdom 
ACE European Holdings Limited United Kingdom 
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ACE European Holdings No. 2 Limited United Kingdom 
ACE Financial Solutions International, Ltd. Bermuda 
ACE Financial Solutions, Inc. Delaware                                                     
ACE Fire Underwriters Insurance Company Pennsylvania                                                 
ACE Gibraltar Limited Gibraltar 
ACE Global Markets Limited United Kingdom 
ACE Group Holdings Ltd. United Kingdom 
ACE Group Holdings, Inc. Delaware                                                     
ACE Group Management and Holdings Ltd. Bermuda 
ACE Holdings (Gibraltar) Limited Gibraltar 
ACE Holdings Limited Cayman Islands 
ACE ICNA Italy - Societa` A Responsabilita` Limitata Italy 
ACE INA Excess and Surplus Insurance Services, Inc. 
(CA) 

California                                                   

ACE INA Excess and Surplus Insurance Services, Inc. 
(PA) 

Pennsylvania                                                 

ACE INA Financial Institution Solutions, Inc. Delaware                                                     
ACE INA G. B. Holdings, Ltd Delaware                                                     
ACE INA Holdings Inc. Delaware                                                     
ACE INA Insurance Ontario                                                      
ACE INA International Holdings Ltd., Agencia En Chile Chile 
ACE INA International Holdings, Ltd. Delaware                                                     
ACE INA Life Insurance Canada 
ACE INA Overseas Holdings, Inc. Delaware                                                     
ACE INA Overseas Insurance Company Ltd. Bermuda 
ACE INA Properties, Inc. Delaware                                                     
ACE INA Services U.K. Limited United Kingdom 
ACE Insurance (Japan) Japan 
ACE Insurance (Switzerland) Limited Switzerland 
ACE Insurance Agency, Inc. Puerto Rico                                                  
ACE Insurance Company Puerto Rico                                                  
ACE Insurance Company Egypt S.A.E. Egypt 
ACE Insurance Company Limited Vietnam 
ACE Insurance Company of the Midwest Indiana                                                      
ACE Insurance Limited Australia 
ACE Insurance Limited Hong Kong 
ACE Insurance Limited New Zealand 
ACE Insurance Limited Pakistan 
ACE Insurance Limited Singapore 



B3 

ACE Insurance Limited South Africa 
ACE Insurance Management (DIFC) Limited United Arab 

Emirates 
ACE Insurance S.A.-N.V. Belgium 
ACE International Management Corporation Pennsylvania                                                 
ACE Jerneh Insurance Berhad Malaysia 
ACE Leadenhall Limited United Kingdom 
ACE Life Assurance Company Limited Thailand 
ACE Life Insurance Company Connecticut                                                  
ACE Life Insurance Company Egypt S.A.E. Egypt 
ACE Life Insurance Company Limited Vietnam 
ACE Life Insurance Company Ltd. Bermuda 
ACE Life Insurance Company Ltd. Korea 
ACE London Aviation Limited United Kingdom 
ACE London Group Ltd. United Kingdom 
ACE London Holdings Limited United Kingdom 
ACE London Investments Limited United Kingdom 
ACE London Services Limited United Kingdom 
ACE London Underwriting Limited United Kingdom 
ACE Marketing Group C.A. Venezuela 
ACE Participacoes Ltda. Brazil 
ACE Pension Trustee Limited United Kingdom 
ACE Property and Casualty Insurance Company Pennsylvania                                                 
ACE Realty Holdings Limited Bermuda 
ACE Reinsurance (Switzerland) Limited Switzerland 
ACE Resseguradora S.A. Brazil 
ACE Resseguradora S.A. Brazil 
ACE Risk Solutions, Inc. New York                                                     
ACE Seguradora S.A. Macau 
ACE Seguradora S.A. Macau 
ACE Seguradora S.A. (Brazil) Brazil 
ACE Seguros De Vida S.A. Chile 
ACE Seguros De Vida S.A. Chile 
ACE Seguros S.A. Argentina 
ACE Seguros S.A. Chile 
ACE Seguros S.A. Colombia 
ACE Seguros S.A. Ecuador 
ACE Seguros S.A. Mexico 
ACE Seguros S.A. Peru 
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ACE Seguros, S.A. Panama 
ACE Services Limited Cayman Islands 
ACE Servicios S.A. Argentina 
ACE Songai Service Kabushikigaisha Japan 
ACE Structured Products, Inc. Delaware                                                     
ACE Synergy Insurance Berhad Malaysia 
ACE Tarquin United Kingdom 
ACE Tempest Life Reinsurance Ltd. Bermuda 
ACE Tempest Re Canada Inc. Quebec                                                       
ACE Tempest Re Escritorio De Representacao No Brasil 
Ltda. 

Brazil 

ACE Tempest Re USA, LLC Connecticut                                                  
ACE Tempest Reinsurance Limited Bermuda 
ACE Underwriting Agencies Limited United Kingdom 
ACE Underwriting Services Limited United Kingdom 
ACE US Holdings, Inc. Delaware                                                     
AFIA Unknown 
AFIA (ACE) Corporation, Limited Delaware                                                     
AFIA (INA) Corporation, Limited Delaware                                                     
AFIA Finance Corp. Chile Limitada Chile 
AFIA Finance Corporation Delaware                                                     
AFIA Finance Corporation Agencia En Chile Chile 
AFIA Venezolana, C.A. Venezuela 
AGRI General Insurance Company Iowa                                                         
AGRI General Insurance Service, Inc. Iowa                                                         
American Lenders Facilities, Inc. California                                                   
American Millers Insurance Company Pennsylvania                                                 
ASI Administrative Services Inc. Yukon 
Asset Archives, Inc. Georgia                                                      
Atlantic Employers Insurance Company New Jersey                                                   
Bankers Standard Fire And Marine Company Pennsylvania                                                 
Bankers Standard Insurance Company Pennsylvania                                                 
Brandywine Holdings Corporation Delaware                                                     
Century Indemnity Company Pennsylvania                                                 
Century International Reinsurance Company Ltd. Bermuda 
Century Inversiones, S.A. Panama 
CGA Group Limited Bermuda 
Chilena Consolidata Seguros Generales, S.A. Chile 
CJSC ACE Insurance Company Russia 
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Combined Insurance Company Of America Illinois                                                     
Combined Insurance Company of Europe Limited Ireland 
Combined Insurance Company of New Zealand Limited New Zealand 
Combined International Services Limited United Kingdom 
Combined Life Insurance Company of Australia Limited Australia 
Combined Life Insurance Company Of New York New York                                                     
Commercial Guaranty Assurance Ltd. Bermuda 
Conference Facilities, Inc. Pennsylvania                                                 
Corporate Officers & Directors Assurance Ltd. Bermuda 
Cover Direct, Inc. Delaware                                                     
Cover-All Technologies Inc. Delaware                                                     
Cravens, Dargan & Company, Pacific Coast Delaware                                                     
Delpanama S.A. Panama 
Eksupsiri Company Limited Thailand 
Employee Benefit Communications, Inc. Florida                                                      
ESIS Asia Pacific Pte. Ltd. Singapore 
ESIS Canada Inc. Canada 
ESIS, Inc. Pennsylvania                                                 
Fire, Equity And General Insurance Company Limited Nigeria 
Freisenbruch-Meyer Insurance Ltd. Bermuda 
Freisenbruch-Meyer Insurance Services Ltd. Bermuda 
Huatai Insurance Holding Co., Ltd China 
Huatai Life Insurance Company, Limited China 
Illinois Union Insurance Company Illinois                                                     
INA Corporation Pennsylvania                                                 
INA Financial Corporation Delaware                                                     
INA Holdings Corporation Delaware                                                     
INA International Holdings, LLC Delaware                                                     
INA Tax Benefits Reporting, Inc. Delaware                                                     
INACAN Holdings Ltd. Canada 
INACOMB S.A. De C.V. Mexico 
INAMAR Insurance Underwriting Agency, Inc. New Jersey                                                   
INAMAR Insurance Underwriting Agency, Inc. Of Texas Texas                                                        
INAMEX S.A. Mexico 
INAVEN, C.A. Venezuela 
Indemnity Insurance Company Of North America Pennsylvania                                                 
Insurance Company Of North America Pennsylvania                                                 
Inversiones Continental, S.A. de C.V. Honduras 
Inviva, Inc. Delaware                                                     
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L.L.C. ACE Life Insurance Russia 
Nam Ek Company Limited Thailand 
NewMarkets Insurance Agency, Inc. Delaware                                                     
Oasis Insurance Services Ltd. Bermuda 
Oasis Investments 2 Ltd. Bermuda 
Oasis Investments Limited Bermuda 
Oasis Personnel Limited Cayman Islands 
Oasis Real Estate Company Ltd. Bermuda 
Oriental Equity Holdings Limited BVI 
Pacific Employers Insurance Company Pennsylvania                                                 
Paget Reinsurance International Ltd Bermuda 
Paget Reinsurance Limited Bermuda 
Pembroke Reinsurance, Inc. Delaware                                                     
Penn Millers Agency, Inc. Pennsylvania                                                 
Penn Millers Holding Corporation Pennsylvania                                                 
Penn Millers Insurance Company Pennsylvania                                                 
PMMHC Corporation Pennsylvania                                                 
Proclaim America, Inc. Texas                                                        
PT. ACE INA Insurance Indonesia 
PT. ACE Life Assurance Indonesia 
PT. ADI Citra Mandiri Indonesia 
Rain and Hail do Brasil, Ltda. Brazil 
Rain and Hail Financial, Inc. Iowa                                                         
Rain and Hail Insurance Corporation Canada  
Rain and Hail Insurance Service de Mexico, S.A. de C.V. Mexico 
Rain And Hail Insurance Service Incorporated Iowa                                                         
Rain and Hail Insurance Service International, Inc. Iowa                                                         
Rain and Hail Insurance Service, Ltd. Canada 
Rain and Hail L.L.C. Iowa                                                         
Recovery Services International, Inc. Delaware                                                     
Rhea International Marketing (L) Inc. Malaysia 
Ridge Underwriting Agencies Limited United Kingdom 
Rio Guayas Compania de Seguros y Reaseguros S.A. Ecuador 
RIYAD Insurance Company Ltd. Bermuda 
Scarborough Property Holdings Ltd. Bermuda 
Servicios ACE INA, S.A. de C.V. Mexico 
Siam Liberty Insurance Broker Co., Ltd. Thailand 
Sovereign Risk Insurance (Dubai) Limited United Arab 

Emirates 
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Sovereign Risk Insurance Ltd. Bermuda 
Ventas Personales Limitada Chile 
VOL Properties Corporation Delaware                                                     
Westchester Fire Insurance Company Pennsylvania                                                 
Westchester Specialty Insurance Services, Inc. Nevada                                                       
Westchester Specialty Services, Inc. Florida                                                      
Westchester Surplus Lines Insurance Company Georgia                                                      
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