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CORPORATE DISCLOSURE STATEMENT

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Shell 

Offshore Inc. (“SOI”) states that it is a wholly owned subsidiary of SOI Finance 

Inc., which is a wholly owned subsidiary of Shell US E&P Investments LLC, 

which is in turn a wholly owned subsidiary of Shell Oil Company.  Shell Oil 

Company is a wholly owned subsidiary of Shell Petroleum Inc., which is a wholly 

owned subsidiary of Shell Petroleum N.V.  Shell Petroleum N.V. is a wholly 

owned subsidiary of Royal Dutch Shell plc, a publicly traded corporation.  Royal 

Dutch Shell plc has no parent company, and no publicly held company owns 10% 

or more of its stock.

Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure, Shell 

Gulf of Mexico Inc. (“SGOMI”) states that it is a wholly owned subsidiary of 

Enterprise Oil North America Inc., which is a wholly owned subsidiary of SOI, 

which has the corporate ownership described above.
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PRELIMINARY STATEMENT

This petition for review presents yet another attempt by Petitioners to 

prevent Respondents-Intervenors Shell Offshore Inc. (“SOI”) and Shell Gulf of 

Mexico Inc. (“SGOMI”) from engaging in oil and gas exploration activities on 

leases in the Beaufort and Chukchi Seas on the Alaskan Outer Continental Shelf 

(“OCS”)—leases for which the companies together paid the federal government 

more than $2 billion, but have yet to explore.  Petitioners are not strangers to SOI 

and SGOMI, or to the Court, having repeatedly opposed SOI’s and SGOMI’s

planned exploration activities in numerous administrative proceedings and having 

filed legal challenges to practically every administrative approval that SOI and 

SGOMI have obtained.1

  
1  See, e.g., Native Vill. of Point Hope v. Minerals Mgmt. Serv., 564 F. Supp. 

2d 1077 (D. Alaska 2008) (unsuccessful challenge to federally authorized seismic 
activity in Beaufort and Chukchi Seas); Ctr. for Biological Diversity v. 
Kempthorne, 588 F.3d 701 (9th Cir. 2009) (unsuccessful challenge to incidental 
take regulation for polar bear and walrus under Marine Mammal Protection Act 
(“MMPA”); Ctr. for Biological Diversity v. U.S. Dep’t of the Interior, 563 F.3d 
466 (D.C. Cir. 2009) (challenge to the Department’s 2007-2012 five-year plan); 
Ctr. for Biological Diversity v. Salazar, No. 3:08-cv-00159-RRB (D. Alaska Jan. 
13, 2010), appeal pending, No. 10-35123 (9th Cir.) (unsuccessful challenge to 
Chukchi Sea MMPA incidental take regulation for polar bear and walrus); Native 
Vill. of Point Hope v. Salazar, 378 Fed. App’x 747 (9th Cir. 2010) (unsuccessful 
appeal of approval of Exploration Plans); Shell Gulf of Mexico, Inc., 15 E.A.D. __, 
OCS Appeal Nos. 11-02 et al. (EAB Jan. 12, 2012) (unsuccessful administrative 
appeal of air permit for operations with Discoverer drillship); Shell Offshore Inc., 
OCS Appeal Nos. 11-05 through 11-07 (EAB) (administrative appeal of air permit 
for operations with Kulluk drilling unit); Inupiat Community of the Arctic Slope v. 
Jackson, No. 11-73182 (9th Cir. filed Oct. 21, 2011) (challenge to Arctic General 



2

This latest petition for review challenges a decision of the Environmental 

Protection Agency (“EPA” or the “Agency”) to issue OCS air permits under the 

Clean Air Act authorizing SOI and SGOMI to operate the drillship Noble 

Discoverer beginning in July 2012 in connection with their planned exploration 

activities on their leases in the Beaufort and Chukchi Seas.  Petitioners bring this 

challenge despite two rounds of notice-and-comment decision-making by EPA 

Region 10 and two administrative appeals to the Environmental Appeals Board

(“EAB”) resulting in over 150 pages of reasoned conclusions.

The OCS air permits at issue here include numerous emissions limitations 

and operating restrictions to protect air quality on the Alaskan OCS.  These 

limitations and restrictions apply not only to the Discoverer itself, but also to its 

support vessels when operating within twenty-five miles of the anchored drillship, 

and ensure that SOI’s and SGOMI’s operations will not cause air pollution levels 

to exceed the ceilings imposed by National Ambient Air Quality Standards or more 

    
Permit notices for wastewater filed by ConocoPhillips and Statoil); Native Vill. of 
Point Hope v. Salazar, Nos. 11-72891, et al. (9th Cir. filed Sept. 29, 2011, Oct. 3, 
2011, Feb. 10, 2012, and Feb. 13, 2012) (challenges to approval of Exploration 
Plans in the Chukchi and Beaufort Seas) (argued May 15, 2012); Native Vill. of 
Point Hope v. Salazar, No. 12-35287 (9th Cir. filed Apr. 12, 2012) (appeal from 
district court decision upholding Lease Sale 193 in Chukchi Sea); Alaska 
Wilderness League v. U.S. E.P.A., No. 12-71506 (filed May 16, 2012) (petition for 
review of issuance of air permits for operations with the Kulluk drilling unit).
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stringent, site-specific air quality standards referred to as the Prevention of 

Significant Deterioration increments. 

Notwithstanding these substantial air quality protections, Petitioners contend 

that EPA acted arbitrarily when it issued the OCS air permits without further 

conditioning those permits on a demonstration that the Discoverer’s support 

vessels will employ the “best available control technology” (“BACT”) to limit 

their emissions of certain pollutants.  Nothing in the Clean Air Act, however, 

requires application of BACT to such vessels (as opposed to the Discoverer itself), 

and in fact the Act and its implementing regulations repeatedly distinguish between

stationary sources (such as the Discoverer) and mobile sources (such as the support 

vessels).  In light of this statutory ambiguity, EPA’s reasonable, long-standing 

interpretations of the Act, pursuant to which it issued the air permits here, are

entitled to deference.

Petitioners fare no better in arguing that EPA acted arbitrarily in setting the 

boundary for “ambient air,” as to which the project’s pollution impacts were 

evaluated, based principally on a 500-meter, United States Coast Guard safety zone 

surrounding the Discoverer.  Petitioners rely solely on EPA’s treatment of 

exclusions surrounding land-based emissions sources—including an interpretative 

letter that EPA issued ten years before EPA even obtained jurisdiction over 

emissions sources on the OCS—and disregard EPA’s prior reliance on Coast 
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Guard safety zones when assessing the boundary for “ambient air” over water.  

The EAB concluded that setting the “ambient air” boundary based on the safety 

zone was consistent with the agency’s governing regulation, and Petitioners cannot 

show that this sensible and carefully explained decision was arbitrary.  The petition 

should therefore be denied in its entirety.

QUESTIONS PRESENTED 

1. Whether EPA’s interpretation of the Clean Air Act, as reflected in the 

agency’s issuance of the OCS air permits, following notice-and-comment decision-

making by EPA Region 10 and review by the EPA’s Environmental Appeals 

Board, is entitled to deference under Chevron U.S.A., Inc. v. Natural Resources 

Defense Council, Inc., 467 U.S. 837 (1984).

2. Whether EPA’s decision not to require a Best Available Control 

Technology (“BACT”) analysis for support vessels associated with the 

Discoverer’s operations, made after a thorough evaluation of the record, reflects a 

reasonable interpretation of the Clean Air Act and its implementing regulations, 

where the statute explicitly applies the BACT requirement to stationary “facilities” 

and distinguishes between such facilities and mobile support “vessels.”

3. Whether EPA’s determination that the area within a U.S. Coast Guard 

exclusion zone around the Discoverer is not “ambient air” reflects a reasonable 

interpretation of the Clean Air Act and its implementing regulations, where it is 
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consistent with the agency’s past practice, reflects a sensible application to the 

Outer Continental Shelf of the agency’s longstanding interpretation of “ambient 

air” over land, and was fully explained in the agency proceedings below.

4. Whether, in the event the Court identifies any deficiency in EPA’s 

decision-making, the permits should be remanded to EPA rather than vacated, 

where Petitioners would suffer no concrete harm from remand and SOI and 

SGOMI would suffer substantial financial harm from vacatur, and vacatur would 

interfere with the national policy of expeditious exploration and development of 

the Alaskan OCS.

STATEMENT OF THE CASE

Shell incorporates EPA’s Statement of the Case.

STATEMENT OF FACTS

Shell incorporates EPA’s Factual Background and adds the following: 

A. Statutory Background

1. “Best Available Control Technology” Requirement

The Clean Air Act, 42 U.S.C. §§ 7401 et seq., makes a broad division 

between “mobile sources” and “stationary sources.”  Mobile sources, such as 

motor vehicles and marine vessels, are regulated by Title II, id. §§ 7521-7590, 

which contains the applicable emissions control technology and fuel standards for 
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categories of vehicles and vessels. 2  Stationary sources of sufficient size are 

regulated by the New Source Review (“NSR”) program in Title I.  Id. §§ 7401-

7515.  The portion of the NSR program applicable to the Discoverer permits is the 

Prevention of Significant Deterioration (“PSD”) program, which mandates permits 

for “major” stationary sources that require (i) compliance with the National 

Ambient Air Quality Standards (“NAAQS”), (ii) compliance with an even stricter 

standard to limit increases in pollution above a baseline concentration (the “PSD 

increment”), and (iii) customized assessment of the “best available control 

technology” for the given stationary source.  Id. § 7475(a).  Notably, Title II 

(regulating mobile sources) does not include any of these requirements.  

The statutory provisions governing the onshore PSD program, moreover, do 

not provide a mechanism by which BACT could be applied to a mobile source, 

including a vessel.  When it enacted the PSD program, Congress mandated that 

“[n]o major emitting facility … may be constructed … unless— … (4) the 

proposed facility is subject to best available control technology for each pollutant 

subject to regulation under this chapter emitted from, or which results from, such 

  
2 See, e.g., 42 U.S.C. § 7547 (EPA authority for nonroad engines standards); 

40 C.F.R. Part 1043 (emissions standards for marine diesel engines over 130 kW –
implementing International Convention for the Prevention of Pollution from Ships 
(MARPOL) Annex VI); id. Parts 89 and 1042 (standards for marine diesel engines 
under 37 kW); id. Parts 94 and 1042 (standards for marine diesel engines 37 kW 
and above); id. Part 80 (diesel fuel regulations).
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facility.”  42 U.S.C. § 7475(a) (emphasis added).  This language makes clear that 

facilities—not emissions—are subject to BACT.  The statutory definition of “best 

available control technology” confirms that interpretation:    

The term “best available control technology” means an emission limit 
based on the maximum degree of reduction of each pollutant subject 
to regulation under this chapter emitted from or which results from 
any major emitting facility, which the permitting authority, on a case-
by-case basis, taking into account energy, environmental and 
economic impacts and other costs, determines is achievable for such 
facility through application of production processes and available 
methods, systems, and techniques, … for control of each such 
pollutant.

Id. § 7479(3) (emphasis added).  In other words, the technology that may be 

required as a result of a BACT analysis is applied to the “major emitting facility.”  

In turn, Congress defined a “major emitting facility” as a stationary source.  Id.

§ 7479(1).  

EPA’s regulations promulgating the onshore PSD program at 40 C.F.R. Part 

52 similarly restrict application of BACT to stationary sources.  Section 52.21(j) 

provides that “[a] new major stationary source shall apply best available control 

technology for each regulated NSR pollutant that it would have the potential to 

emit in significant amounts.”  40 C.F.R. § 52.21(j) (emphasis added).  This 

regulation reflects EPA’s conclusion that, while BACT applicability hinges on a 

source’s potential emissions, the required technology review is performed for the 

source’s physical emission unit, not the emissions.
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2. Regulation Of The Outer Continental Shelf

In 1990, Congress established a new regime for Clean Air Act permitting in 

the OCS.  Pub. L. No. 101-549, Title VIII, § 801, 104 Stat. 2685, codified at 42 

U.S.C. § 7627.  The requirements under this section differ based on where the OCS 

source is located.  Sources within twenty-five miles of a state’s seaward boundary 

are subject to the same requirements as stationary sources in the corresponding 

onshore area.  42 U.S.C. § 7627(a)(1).  Sources beyond twenty-five miles from a 

state’s seaward boundary are subject to regulations to “control air pollution … to 

attain and maintain Federal and State ambient air quality standards and to comply 

with the provisions of Part C of subchapter I of this chapter [the PSD program].”  

Id.

Central to the regulatory scheme Congress directed EPA to develop is the 

statutory definition of an “Outer Continental Shelf source” (“OCS source”):

[A]ny equipment, activities, or facility which—

(i) emits or which has the potential to emit any air pollutant, 

(ii) is regulated or authorized under the Outer Continental Shelf 
Lands Act [43 U.S.C.A. § 1331 et seq.], and

(iii) is located on the Outer Continental Shelf or in or on waters 
above the Outer Continental Shelf.

Such activities include, but are not limited to, platform and drill ship 
exploration, construction, development, production, processing, and 
transportation.  For purposes of this subsection, emissions from any 
vessel servicing or associated with an OCS source, including 
emissions while at the OCS source or en route to or from the OCS 
source within 25 miles of the OCS source, shall be considered direct 
emissions from the OCS source.
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42 U.S.C. § 7627(a)(4)(C).

In 1992, EPA promulgated 40 C.F.R. Part 55 (the “OCS Regulations”), 

which governs air permitting for OCS sources within EPA’s jurisdiction.  As the 

EAB noted in In re Shell Offshore Inc., 13 E.A.D. 357, 363-64 (EAB 2007), the 

regulations “further define ‘OCS source’” by incorporating the three elements of 

the statutory definition (i), (ii), and (iii), and providing that:

This definition shall include vessels only when they are:  (1) 
Permanently or temporarily attached to the seabed and erected thereon 
and used for the purpose of exploring, developing or producing 
resources therefrom, within the meaning of section 4(a)(1) of OCSLA 
(43 U.S.C. § 1331 et seq.); or (2) Physically attached to an OCS 
facility, in which case only the stationary sources aspects of the 
vessels will be regulated.

40 C.F.R. § 55.2 (emphasis added).  

EPA addressed Congress’s instruction that associated vessel emissions be 

“considered direct emissions from the OCS source” (42 U.S.C. § 7627(a)(4)(C))

by including such emissions in the OCS source’s “potential to emit” for specific 

purposes under the regulations, even though these vessels are not part of the OCS 

source itself. A source’s “potential to emit” determines the applicability of various 

PSD requirements, including the BACT analysis, but it does not create any

independent substantive obligation.  Specifically, the Part 55 definition of 

“potential emissions” states:

Pursuant to [42 U.S.C. § 7627], emissions from vessels servicing or 
associated with an OCS source shall be considered direct emissions 
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from such a source while at the source, and while enroute to or from 
the source when within 25 miles of the source, and shall be included 
in the “potential to emit” for an OCS source.  This definition does not 
alter or affect the use of this term for any other purpose under 
§§ 55.13 or 55.14 of this part, except that vessel emissions must be 
included in the “potential to emit” as used in §§ 55.13 and 55.14 of 
this part[.]

40 C.F.R. § 55.2 (emphasis added).3  

Section 55.13 addresses the various federal requirements that apply to OCS 

sources, and incorporates onshore PSD regulations (see 40 C.F.R. § 55.13(d)) 

pursuant to which a stationary source’s “potential to emit” determines, inter alia, 

whether that source is subject to major source PSD review and the associated 

BACT analysis.  For example, generally a source must have the “potential to emit”

more than 250 tons per year to be considered a “major stationary source” subject to 

the PSD program.  Id. § 52.21(b)(1)(i); see also id. § 52.21(b)(23)(i) (stating that 

the “significance” of a source’s emissions—relevant for certain statutory 

requirements—is judged based on its potential to emit).  Similarly, the regulations 

instruct that a BACT review is required only for each pollutant that a major 

stationary source “would have the potential to emit in significant amounts.”  Id.

§ 52.21(j)(2).  

  
3 Section 55.14, which addresses the state-by-state requirements that apply 

to OCS sources located within twenty-five miles of a state’s seaward boundaries 
(see 40 C.F.R. § 55.14), is not applicable here.
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3. Protection of “Ambient Air”  

The Clean Air Act provides EPA with authority to regulate and control 

emissions of “air pollutants,” defined as any “air pollution agent … which is 

emitted into or otherwise enters the ambient air.”  42 U.S.C. § 7602(g).  The statute 

does not define “ambient air.”  In regulations adopted in 1971, EPA filled this gap 

by defining “ambient air” as “that portion of the atmosphere, external to buildings, 

to which the general public has access.” 36 Fed. Reg. 8186, 8187 (April 30, 1971) 

(adopted as 40 C.F.R. § 410.1(e), later codified at 40 C.F.R. § 50.1(e)).  Under this 

definition, all indoor air is excluded from “ambient air,” as is any area outside a 

building where the general public does not have access. 

B. SOI’s And SGOMI’s OCS Air Permits

The OCS air permits that EPA issued for the Discoverer include a suite of 

emissions limitations and operating restrictions to ensure that emissions from 

SOI’s and SGOMI’s drilling operations will not cause air pollution levels to 

exceed the ceilings imposed by NAAQS or the more stringent, site-specific air 

quality standards known as the PSD increments.4  See AR-QQQ-3 (Supplemental 

  
4 Put simply, the PSD increment for a given pollutant is a level of air 

pollution above the regional baseline, but below the NAAQS.  Congress designed 
the PSD increment system to balance economic growth with maintenance of 
existing air quality.  Accordingly, keeping a new source’s emissions within the 
PSD increment typically results in air quality that is even better than the NAAQS, 
which themselves are designed to protect human health and the environment with a 
wide margin of safety.



12

Statement of Basis for Proposed Outer Continental Shelf Prevention of Significant 

Deterioration Permits, Noble Discoverer Drillship, at 57 Table 8, 58 Table 9 (July 

1, 2011)) (modeling air quality impacts of emissions as limited by permit 

conditions).  These air quality-driven permit requirements include overall limits on 

the Discoverer’s drilling operations in order to ensure that, taking into account all

project emissions—including emissions from the associated fleet when it is 

operating within 25 miles of the anchored drillship—NAAQS are protected and 

applicable PSD increments are met. For example, the permits impose a 120-day 

total limit on operation of the Discoverer as an OCS source (i.e., operations when 

the Discoverer is anchored at a drilling location), a seasonal total hourly limit on 

drilling activity, and seasonal limits on operation of certain emitting units on the 

Discoverer. ER120 (Chukchi Permit Conditions B.2., 2.1, 2.2, 2.3); ER27 

(Beaufort Permit Conditions B.2., 2.1, 2.2, 2.3). The Discoverer and the associated 

vessels also must at all times burn only ultra low sulfur diesel fuel in their engines.

ER122, 124-25 (Chukchi Permit Conditions B.5, B.7); ER28-29, 31-32 (Beaufort 

Permit Conditions B.5, B.7).

Additionally, the emitting units on the Discoverer and on the associated 

vessels are subject to highly detailed emissions limitations designed to ensure air 

quality compliance during drilling operations. For example, both of Shell’s ice

management vessels must have selective catalytic reduction units to treat exhaust 
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from their propulsion and generation engines to control emissions to specified 

levels.  ER159, 164 (Chukchi Permit Conditions N.1, O.1); ER76, 81 (Beaufort 

Permit Conditions O.1, P.1). Both ice management vessels are subject to overall 

limits on the horsepower of their propulsion and generation engines and on the 

capacity of their boilers.  ER159-60, 164-65 (Chukchi Permit Conditions N.3, N.4, 

O.3, O.4); ER77, 81-82 (Beaufort Permit Conditions O.3, O.4, P.3, P.4). They 

must also meet limits on total yearly, monthly and hourly emissions limits, and on 

total fuel usage, with extensive requirements for monitoring emissions and fuel 

consumption. ER160-69 (Chukchi Permit Conditions N.5, N.6, N.7, N.9, N.13,

O.5, O.6, O.7, O.9, O.13); ER77-81, 83, 85-86 (Beaufort Permit Conditions O.5, 

O.6, O.7, O.9, O.13, P. 5, P.6, P.7, P. 9, P.13).

C. The Decisions Of The Environmental Appeals Board

After Region 10 first issued OCS air permits for the Discoverer in April 

2010, Petitioners sought review in the EAB.  In December 2010, the EAB issued 

an 82-page order denying review in part and remanding the permits to Region 10 

for further proceedings.  ER262-346 (“EAB I”).  As relevant here, the EAB 

rejected Petitioners’ argument that Region 10 erred by not applying BACT to 

support vessels associated with, and operating within 25 miles of, the Discoverer.  

ER282-300 (EAB I at 20-38).  The EAB ruled that Section 7627 was ambiguous, 

and that the Region had offered a “permissible interpretation of the statute’s 
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ambiguous instruction” that also comported “with the Agency’s regulatory text and 

rationale explained in the 1992 regulatory preamble.”  ER287 (EAB I at 25).  

Specifically, EAB concluded that “[t]he Region’s decision gives expression to the 

statute’s general distinction between stationary and mobile sources, to the 

distinction between the OCS source and support vessels that is maintained by 

[Section 7627(a)(4)(C)’s] text, and to the central role that the statute requires for 

the facility when the permit issuer determines BACT.”  ER296 (EAB I at 34).  The 

EAB further explained that Region 10’s approach “gives expression to the 

Agency’s decision in promulgating regulations implementing [Section 7627] to 

provide both that a vessel qualifies as an OCS source ‘only when’ it is attached to 

the seabed or attached to an OCS source and to address vessel emissions in the 

definition of potential to emit.”  ER296-97 (EAB I at 34-45) (quoting 40 C.F.R. § 

55.2).  And the EAB noted that the “Region’s decision in this case is consistent 

with the interpretation the Agency articulated in the preamble to the final 

regulation,” ER299 (EAB I at 37), namely that Section 7627 “does not provide 

authority to EPA to regulate the emissions from engines being used for the 

propulsion of vessels,” 57 Fed. Reg. 40,792, 40,794 (Sep. 4, 1992).  
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Following remand on other issues,5 Region 10 reissued OCS air permits for 

the Discoverer in September 2011 (ER3-183) and petitioners again sought review 

in the EAB.  In January 2012, the EAB issued a 75-page order denying review.  

ER184-261 (“EAB III”).  As relevant here, the EAB ruled that Region 10’s 

decision to exclude the area within the Coast Guard safety zone from the definition 

of “ambient air” was “a reasonable interpretation of the ambient air regulation and 

the Agency’s ‘longstanding interpretation’ of that regulation as applied in the OCS 

context.”  ER244 (EAB III at 60).  In particular, the EAB faulted petitioners for 

relying “solely on land-based exemption decisions” (ER245 (EAB III at 61)) and 

found that the “Region’s analysis was entirely consistent with a similar analysis 

undertaken by Region 2 in which that Region determined that it was appropriate 

for a permittee to use the [Coast Guard] safety zone to define an ambient air 

boundary around a proposed offshore liquefied natural gas facility” (ER244 (EAB 

III at 60)).  

Region 10 thereafter issued final OCS air permits for the Discoverer (ER1-

2), and Petitioners sought review in this Court.    

  
5 In response to a request by Region 10, the EAB subsequently decided four 

issues that it had “previously remanded without full analysis” in order to “provide 
the Region with additional guidance for its permit decisionmaking on remand.”  In 
re Shell Gulf of Mexico, Inc., OCS Permit No. R10 OCS/PSD-AK-09-01, OCS 
Appeal Nos. 10-01 through 10-04 (Mar. 14, 2011) (Order on Four Additional 
Issues) (“EAB II”).  None of those four issues is raised in this proceeding.
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SUMMARY OF ARGUMENT

The petition should be denied because EPA’s interpretation of the Clean Air 

Act, as reflected in the analysis of the EAB, was reasonable and is therefore 

entitled to Chevron deference.  First, EPA’s issuance of the OCS air permits at 

issue followed lengthy notice-and-comment decision-making and multiple 

administrative appeals that resulted in reasoned, written opinions by the EAB.  The 

agency action under review is therefore one of the classic types of agency action 

that the Supreme Court has said is entitled to Chevron deference.  Petitioners argue 

that the mere issuance of a permit has no precedential significance and therefore is 

not entitled to deference; but Petitioners ignore both Region 10’s notice-and-

comment procedures and, more important, EAB’s careful and deliberative review.  

This Court, as well as other courts of appeals, has recognized that agency 

interpretations issued in such deliberative proceedings are entitled to Chevron 

deference.

Second, EPA reasonably interpreted the Clean Air Act not to require 

application of Best Available Control Technology (“BACT”) to support vessels 

associated with the Discoverer drillship.  Petitioners argue that the Clean Air Act 

unambiguously requires that both the Discoverer and its associated vessels (i.e., its 

support vessels) be subject to the BACT requirement.  But while emissions from 

the support vessels are included in the calculations that determine whether various 
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requirements, including BACT, apply to the Discoverer itself, nothing in the Clean 

Air Act requires that BACT apply to both the Discoverer and its support vessels.  

In fact, the statute itself clearly distinguishes between an OCS source (here, the 

Discoverer) and its associated vessels (here, the support vessels).  At most, the 

Clean Air Act is ambiguous as to whether the BACT requirement applies to 

support vessels in addition to the OCS source, but in light of the agency’s 

longstanding interpretation that the BACT requirement applies only to an OCS 

source, and not to its associated vessels, Petitioners have failed to show that EPA’s 

decision not to require BACT analysis for support vessels was arbitrary or 

capricious.

Third, EPA reasonably determined that the area within a U.S. Coast Guard 

exclusion zone around the Discoverer is not “ambient air” under the Clean Air Act

and its implementing regulations.  Relying on an interpretative letter that predates, 

by ten years, EPA’s jurisdiction over the Outer Continental Shelf, Petitioners argue 

that the exclusion zone and a related public access control program are inadequate 

to remove the air around the Discoverer from the “ambient air” subject to 

regulation because neither will give SOI or SGOMI ownership or control over the 

waters in which the Discoverer will be operating, and because neither will 

effectuate a physical barrier.  The applicable regulations, however, specify that the 

boundaries of “ambient air” are defined by public access, and, in the context of 
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open-water sources of emissions, EPA has previously determined that a Coast 

Guard exclusion zone constitutes a reasonable surrogate for a fence or other 

physical barrier of the sort typically required in connection with inland sources.  In 

light of this established agency practice, reflecting a reasonable interpretation of 

the Clean Air Act and its implementing regulations, Petitioners cannot show that 

EPA’s use of a Coast Guard exclusion zone to determine the boundaries of 

“ambient air” here was arbitrary or capricious.

In sum, Petitioners fail to show that EPA acted arbitrarily or capriciously in 

issuing the two OCS air permits at issue here.  To the contrary, EPA’s permit 

decision-making reflects reasonable interpretations of the Clean Air Act that are 

entitled to Chevron deference.  The petition therefore should be denied.

If the Court concludes otherwise, the OCS air permits should be remanded to 

EPA to correct any deficiencies, rather than vacated outright.  Vacatur would cause 

SGOMI and SOI significant harm given the extremely short timeframe in which to 

conduct planned oil and gas exploration activities and the significant sums that 

each company has spent to prepare for those activities.  Vacatur would also 

conflict with the national policy of expeditious exploration and development of the 

Alaskan OCS.  By contrast, remand would cause Petitioners no concrete harm.
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STANDARD OF REVIEW

Under the Administrative Procedure Act, a court may set aside only “agency 

action, findings, and conclusions found to be … arbitrary, capricious, an abuse of 

discretion, or otherwise not in accordance with law.”  Local Joint Executive Board 

of Las Vegas v. NLRB, 657 F.3d 865, 871 (9th Cir. 2011) (quoting 5 U.S.C. 

§ 706(2)(A)).  Review of agency action under this “highly deferential standard” is 

“narrow,” and this Court will “not substitute [its own] judgment for that of the 

agency.”  League of Wilderness Defenders Blue Mountains Biodiversity Project v. 

Allen, 615 F.3d 1122, 1130 (9th Cir. 2010) (quoting Lands Council v. McNair, 537 

F.3d 981, 987 (9th Cir. 2008) (en banc)).  This Court “will reverse a decision as

arbitrary and capricious only if the agency relied on factors Congress did not 

intend it to consider, entirely failed to consider an important aspect of the problem, 

or offered an explanation that runs counter to the evidence before the agency or is 

so implausible that it could not be ascribed to a difference in view or the product of 

agency expertise.” Id. (quoting Lands Council, 537 F.3d at 987).

Additionally, this Court has repeatedly emphasized that the deference due to 

agency action “is highest when reviewing an agency’s technical analyses and 

judgments involving the evaluation of complex scientific data within the agency’s 

technical expertise.”  Id. (citing Lands Council, 537 F.3d at 993); see also Chae v. 

SLM Corp., 593 F.3d 936, 948 (9th Cir. 2010) (deference “particularly appropriate 
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where the subject matter is technical and the relevant background complex.”); 

Natural Resources Defense Council, Inc. v. U.S. E.P.A., 638 F.3d 1183, 1192 (9th 

Cir. 2011) (“broad deference is all the more warranted when … the regulation 

concerns a complex and highly technical regulatory program”) (internal quotation 

marks omitted).  The same deference applies to EAB’s interpretations of EPA 

regulations.  See Pepperell Assocs. v. U.S. E.P.A., 246 F.3d 15, 22, 26 (1st Cir.

2001) (deference owed to EAB’s interpretation of EPA regulations).

ARGUMENT

I. THE CHEVRON FRAMEWORK APPLIES TO EPA’S 
INTERPRETATION OF THE CLEAN AIR ACT IN ISSUING THE 
AIR PERMITS HERE

As Petitioners acknowledge (Pet’rs Br. 21-22), an agency’s interpretation of 

the statute it administers is subject to the familiar two-step inquiry set forth in 

Chevron U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 

(1984).  The court must first determine “whether Congress has directly spoken to 

the precise question at issue”; if it has, “the court, as well as the agency, must give 

effect to the unambiguously expressed intent of Congress.”  Id. at 842-43.  

However, “if the statute is silent or ambiguous with respect to the specific issue, 

the question for the court is whether the agency’s answer is based on a permissible 

construction of the statute.”  Id. at 843.
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In issuing the OCS air permits here, EPA interpreted provisions of a statute 

(the Clean Air Act) that it is charged with administering.  To the extent those 

provisions are ambiguous, the agency’s interpretation is entitled to Chevron

deference.  Petitioners’ arguments to the contrary are based on, inter alia, a basic 

misapprehension of the agency action subject to review.  

A. EPA’s Final Agency Action On The Air Permits Reflects The 
Environmental Appeals Board’s Authoritative Interpretation Of 
The Clean Air Act

As a threshold matter, contrary to Petitioners’ intimations, the agency action 

before this Court for review is not Region 10’s initial determination to issue the 

OCS air permits, but rather EPA’s issuance of a permit following review by the 

EAB, the impartial and independent adjudicatory body that acts as the final agency 

decision-maker in administrative appeals under all of the major environmental 

statutes that EPA administers, including the Clean Air Act. See, e.g., City of San 

Diego v. Whitman, 242 F.3d 1097, 1101 (9th Cir. 2001) (“It is the EAB’s decision 

that will constitute the ‘consummation of the agency’s decision-making 

process.’”); see also ER299 (EAB I at 37 n.46) (“Here, the Board serves as the 

final decision maker for the Agency.”).  Specifically, the governing regulations 

provide that “in processing applications under [40 C.F.R. part 55],” the EPA must 

“follow the applicable procedures of 40 C.F.R. part 124 used to issue Prevention of 

Significant Deterioration (“PSD”) permits.”  40 C.F.R. § 55.6(a)(3).  Part 124, in 
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turn, provides that “[a]fter the close of the public comment period … on a draft 

permit, the Regional Administrator shall issue a final permit decision.”  Id.  

§ 124.15(a).  But despite its use of the word “final,” the regulation specifies that 

such a decision will not take effect if “[r]eview is requested on the permit under 

[40 C.F.R.] § 124.19.”  Id. § 124.15(b).  Section 124.19, in turn, states that “[a] 

petition to the Environmental Appeals Board” under that section “is, under 5 

U.S.C. 704, a prerequisite to the seeking of judicial review of the final agency 

action.”  Id. § 124.19(e).  And the regulation continues: “[f]or purposes of judicial 

review … final agency action occurs when a final … permit decision is issued by 

EPA and agency review procedures under this section are exhausted.”  Id.

§ 124.19(f)(1) (emphasis added).  In that case, “[a] final permit decision shall be 

issued by the Regional Administrator” when, inter alia, “the [EAB] issues notice 

to the parties that review has been denied.”  Id.  The Region’s ministerial issuance 

of a “final” permit thus implements the EAB’s legal determination as to 

compliance with the Clean Air Act.

In their opening brief, however, Petitioners rely almost exclusively on 

statements by Region 10 in the course of its decision-making and in its briefing 

before the EAB.  Petitioners thus largely ignore the EAB’s analysis of the issues 

here, set forth in two written decisions totaling more than one hundred and fifty 

pages.  See ER262-346 (EAB I); ER184-261 (EAB III).  As discussed below, it is 
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this thorough and exhaustive administrative review process that ensures the 

applicability of the Chevron framework.  

B. EPA Ruled On The Air Permits In An Exercise Of Delegated 
Authority To Issue An Interpretation Of The Clean Air Act
Having The Force Of Law

Petitioners argue (Pet’rs Br. 22-23, 35-36, 45) that insofar as the statutory 

provisions at issue are ambiguous, EPA’s interpretation of those provisions is not 

entitled to Chevron deference because the issuance of a permit never carries the

force of law.  Petitioners are incorrect.

“[A]dministrative implementation of a particular statutory provision 

qualifies for Chevron deference when it appears that Congress delegated authority 

to the agency generally to make rules carrying the force of law, and that the agency 

interpretation claiming deference was promulgated in the exercise of that 

authority.”  United States v. Mead Corp., 533 U.S. 218, 226-27 (2001).  “[A] very 

good indicator of delegation meriting Chevron treatment [is] express congressional 

authorizations to engage in the process of … adjudication that produces … rulings 

for which deference is claimed.”  Id. at 229.  Likewise, “[i]t is fair to assume 

generally that Congress contemplates administrative action with the effect of law 

when it provides for a relatively formal administrative procedure tending to foster 

the fairness and deliberation that should underlie a pronouncement of such force.”  

Id. at 230; see also Montana Sulphur & Chem. Co. v. U.S. E.P.A., 666 F.3d 1174, 
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1183 n.2 (9th Cir. 2012) (“Agency actions which have gone through notice and 

comment are typically reviewed for Chevron deference.”).

EPA’s issuance of the OCS air permits at issue, following Region 10’s 

decision-making and EAB’s reasoned review, satisfies the Mead standard.  The 

Clean Air Act empowers EPA “to assure fairness and uniformity in the criteria, 

procedures, and policies applied by the various regions in implementing and 

enforcing the [Act],” 42 U.S.C. § 7601(a)(2)(A), and “to provide a mechanism for 

identifying and standardizing inconsistent or varying criteria, procedures, and 

policies being employed by such officers and employees in implementing and 

enforcing the [Act],” id. § 7601(a)(2)(C).  Additionally, when Congress enacted 

the PSD provisions of the Clean Air Act, it directed EPA

to assure that any decision to permit increased air pollution in any area 
to which this section applies is made only after careful evaluation of 
all the consequences of such a decision and after adequate procedural 
opportunities for informed public participation in the decisionmaking 
process.

Id. § 7470(5) (emphasis added).

Pursuant to these delegations of authority, EPA promulgated decision-

making procedures for all PSD (and other) permits in 40 C.F.R. Part 124, which 

requires that all draft permits be accompanied by a statement of basis (§ 124.7), be 

publicly noticed (§ 124.10), and be made available for public comment (§ 124.11);

that there be an opportunity for public hearing (§ 124.12); and that EPA respond to
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public comments (§ 124.17).  After Congress conferred additional authority on 

EPA to regulate air pollution on the Outer Continental Shelf, EPA promulgated the 

OCS Regulations, which made Part 124 applicable to the OCS permitting process.  

See 40 C.F.R. § 55.6(a)(3).

In 1992, EPA amended its regulations to provide for adjudicatory review by 

the newly-created EAB.  See Changes to Regulations to Reflect the Role of the 

New Environmental Appeals Board in Agency Adjudications, 57 Fed. Reg. 5320, 

5322 (Feb. 13, 1992) (stating that EAB was created to “inspir[e] confidence in the 

fairness of Agency adjudications” and “confer[] on Agency appellate proceedings 

the stature and dignity that are commensurate with the growing importance of such 

proceedings.”); see also id. at 5320 (establishing the “role of the Board as the final 

decisionmaker in Agency adjudications”).  Decisions of the EAB constitute 

precedential authority that carry the force of law in subsequent EAB proceedings.  

See, e.g., In re Lowell VOS Feedlot, EAJA Appeal No. 10-01, slip. op. at 12 (EAB 

May 9, 2011) (determining that EPA’s legal position was justified, for purposes of 

fee-shifting statute, because the “governing precedent [on point at issue] consisted 

of a Board decision”); In re Seminole Elec. Coop., Inc., PSD Appeal No. 08-09, 

slip. op. at 20 (EAB Sept. 22, 2009) (denying EAB review of state-issued permit 

and stating that “[g]ranting Board jurisdiction of the state-issued Seminole permit 

would set a precedent for others to claim entitlement to Board review of state 
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permits in the same circumstances”); In re Envt’l Waste Control, Inc., 5 E.A.D. 

264, 268 (EAB 1994) (rejecting argument because petitioner “ignore[ed] Board 

precedent” as to application of EPA regulation).  In fact, the EAB noted the 

precedential significance of the permit decisions at issue:  

[T]hese Permits, when ultimately issued, will be the first 
ones to make that predicate determination applying the 
statutory and regulatory OCS source definitions and, 
thus, will serve as precedent of national significance for 
all subsequent permits issued for regulated activity on the 
OCS.

In re Shell Gulf of Mexico, Inc. & Shell Offshore, Inc., OCS Appeal No. 10-01 

through 10-04, at *25 (EAB Feb. 10, 2011) (Order on Motions for Reconsideration 

and/or Clarification) (emphasis added).  And Petitioners themselves argued before 

the EAB that the Board should carefully consider the issues raised because its 

decision would have “lasting and far-reaching effects” for future OCS permitting 

decisions.  In re Shell Gulf of Mexico Inc., OCS Appeal No. 11-02, Permit Nos. 

R10OCS/PSD-AK-10-01 and R10OCS/PSD-AK-09-01, Dkt. #3, at 4 (EAB filed 

Oct. 24, 2010) (Petition for Administrative Review).

Accordingly, reviewing courts (including this Court) have held that agency 

decisions reviewed by the EAB are subject to the Chevron framework.  See, e.g.,

Defenders of Wildlife v. Browner, 191 F.3d 1159 (9th Cir. 1999) (applying 

Chevron analysis to EPA decision to issue permit under Water Quality Act where 

petitioner had appealed to the EAB, which denied review after considering the 
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merits);6 Lyon County Bd. of Commissioners v. United States E.P.A., 406 F.3d 981, 

984-85 (8th Cir. 2005) (“EAB decisions … are formal adjudications consistent 

with the Administrative Procedures Act … and due Chevron deference.”); Sultan 

Chemists, Inc. v. United States E.P.A., 281 F.3d 73, 79 (3d Cir. 2002) (EAB 

decision constitutes “formal adjudication” entitled to Chevron deference); see also

City of Abilene v. United States E.P.A., 325 F.3d 657 (5th Cir. 2003) (applying

Chevron analysis to EPA issuance of permits under the Clean Water Act); Ciba-

Geigy Corp. v. Sidamon-Eristoff, 3 F.3d 40 (2d Cir. 1993) (applying Chevron

analysis to EPA issuance of permits under the Resource Conservation and 

Recovery Act).7

Petitioners nevertheless assert that “an agency’s issuance of a permit to a 

particular permittee” is not entitled to Chevron deference because it “fails to bind 

third parties or establish precedent,” and therefore “does not carry the ‘force of 

law.’”  Pet’rs Br. 22-23.  Not only is that factually incorrect (see supra), but the 

cases on which Petitioners rely are plainly distinguishable: none involves an 

  
6 See In re Arizona Muni. Storm Water NPDES Permits, NPDES Appeal 

No. 97-3, 7 E.A.D. 646 (EAB 1998) (order denying review).
7 Although Lyon County and Sultan Chemists involved appeals of agency 

enforcement decisions, rather than permitting decisions, EAB reviews both types 
of agency action under substantially similar procedures.  See Environmental 
Appeals Board Practice Manual at 20-34 (E.P.A. Sept. 2010), available at 
http://yosemite.epa.gov/oa/EAB_Web_Docket.nsf/General+Information/Environm
ental+Appeals+Board+Guidance+Documents.
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agency action subject to internal administrative review by an authoritative 

adjudicative body with nationwide power; rather, each involved an ad hoc decision 

of a local judge or office.  See Miranda Alvarado v. Gonzales, 449 F.3d 915, 922 

(9th Cir. 2006) (“Where the [Board of Immigration Appeals] simply affirms the 

results of an [Immigration Judge’s] decision without issuing its own opinion, let 

alone offering its own statutory analysis or indicating any intent to create precedent 

that will bind other[s], the Mead test is not met.  The IJ’s opinion is just that—the 

opinion of a single IJ, without precedential value and without the imprimatur of the 

Attorney General or the Attorney General’s delegatee, the BIA.”); High Sierra 

Hikers Ass’n v. Blackwell, 390 F.3d 630, 637, 648 (9th Cir. 2004) (declining to 

apply Chevron analysis to agency issuance of permit where decision had not been 

subject to administrative review); Wilderness Soc’y v. United States Fish & 

Wildlife Serv., 353 F.3d 1051, 1058, 1067-68 (9th Cir. 2003) (declining to apply 

Chevron deference where decision at issue “speaks only to the permissibility of the 

[project] in Tustumena Lake, and does not attempt to draw broader conclusions 

regarding the permissibility of this type of enterprise within wilderness” generally).  

Accordingly, EPA’s interpretation of the Clean Air Act, as reflected in the 

EAB’s exhaustive review, is subject to the Chevron framework.8

  
8 If the Court were to determine that the Chevron framework is inapplicable 

here, the Court should still defer to EAB’s interpretations of the Clean Air Act 
pursuant to Skidmore v. Swift & Co., 323 U.S. 134 (1944).  In applying Skidmore 
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II. EPA REASONABLY INTERPRETED THE CLEAN AIR ACT AND 
ITS IMPLEMENTING REGULATIONS NOT TO REQUIRE 
APPLICATION OF BEST AVAILABLE CONTROL TECHNOLOGY 
TO SUPPORT VESSELS

The OCS air permits issued to SGOMI and SOI require the Discoverer

drillship to comply with all applicable Clean Air Act requirements, including 

application of the “best available control technology” (BACT) designed to limit 

emissions to the maximum degree through application of production processes and 

available methods, systems, and techniques.  See, e.g., ER28-32, 47-48, 52, 55-57, 

59-61, 63-65, 67-72, 122-25, 131-32, 135-37, 139-41, 143-44, 146-55.  

Additionally, the permits require that combined emissions from the Discoverer and 

its support vessels not cause a violation of either the NAAQS or more stringent 

PSD increments.  See, e.g., ER29-32, 74-93, 122-25, 157-74.  Yet Petitioners argue 

that EPA acted arbitrarily by failing to require that the Discoverer’s support 

vessels also apply BACT.  Nothing in the Clean Air Act or its implementing 

regulations, however, unambiguously requires a support vessel to apply this 

technology.  EPA’s reasonable decision to decline to regulate emissions from those 

vessels directly by imposing a BACT requirement, while still considering those 

    
deference, a court looks “to the degree of the agency’s care, its consistency, 
formality, and relative expertness, and to the persuasiveness of the agency’s 
position.”  Mead, 533 U.S. at 228 (citing Skidmore, 323 U.S. at 139-40).  Given the 
rigorous procedural requirements of the Part 124 permit issuance process, the 
Skidmore factors support substantial deference here.
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emissions in offset calculations and impact analyses, is therefore entitled to 

deference.

A. The Clean Air Act Is Ambiguous As To Whether Best Available 
Control Technology Is Required For Support Vessels

Petitioners argue (Pet’rs Br. 24-34) that the text, context, and history of the 

Clean Air Act establish that support vessels on the OCS are required to employ 

BACT, and that any deference due to EPA’s interpretation of the statute is 

therefore barred at step one of the Chevron analysis.  With respect to the OCS, the 

Clean Air Act directs EPA to “establish requirements to control air pollution from 

Outer Continental Shelf sources … to attain and maintain Federal and State 

ambient air quality standards and to comply with the provisions of part C of 

subchapter I of [Chapter 85 of Title 42]”—i.e., the PSD program.  42 U.S.C. § 

7627(a)(1) (emphasis added).  Contrary to Petitioners’ view, this plain language 

does not subject mobile support vessels to the BACT requirement, but instead 

suggests that the only vessels on the OCS subject to the BACT requirement are 

vessels that themselves constitute an “OCS source”—namely stationary vessels 

attached to the seabed and used for the purpose of exploring resources, and vessels 

physically attached to an OCS facility.  

First, “Outer Continental Shelf source” or “OCS source” is defined to 

include 
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any equipment, activity, or facility which (i) emits or has the potential 
to emit any air pollutant, (ii) is regulated or authorized under 
[OCSLA], and (iii) is located on the Outer Continental Shelf or in or 
on waters above the Outer Continental Shelf.

Id. § 7627(a)(4)(C) (emphasis added).  OCSLA limits federal jurisdiction to “all 

installations and other devices permanently or temporarily attached to the seabed, 

which may be erected thereon for the purpose of exploring for, developing, or 

producing resources.”  Id. § 1333(a)(1) (emphasis added).  It is thus settled that 

vessels fall within the definition of an “OCS source” only if they are 

[(1)] attached to the seabed and erected thereon and used for the 
purpose of exploring, developing or producing resources therefrom … 
[or (2)] [p]hysically attached to an OCS facility.  

Santa Barbara County Air Pollution Control Dist. v. U.S. E.P.A., 31 F.3d 1179, 

1181 (D.C. Cir. 1994) (quoting 40 C.F.R. § 55.2) (upholding regulatory definition 

as reasonable and subject to Chevron deference because statute was ambiguous 

with respect to whether vessels in transit constituted OCS sources) (emphasis 

added).

Second, because Section 7627 “specifically requires air pollution from OCS 

sources to be controlled to comply with the [Clean Air Act’s] PSD provisions, [its]

meaning must be considered within the context of the statute’s PSD provisions.”  

ER289 (EAB I at 27).  As relevant here, the PSD provisions provide that 

[n]o major emitting facility … may be constructed … unless … the 
proposed facility is subject to the best available control technology for 



32

each pollutant subject to regulation … emitted from, or which results 
from, such facility.  

42 U.S.C. § 7475(a)(4) (emphasis added).  Congress “placed the facility at the 

center of the BACT definition” (ER293 (EAB I at 31) (emphasis added)) by 

defining the “best available control technology” to mean an 

emissions limitation based on the maximum degree of reduction of 
each pollutant subject to regulation under this chapter emitted from or 
which results from any major emitting facility, which the [agency] 
determines is achievable for such facility through application of 
production processes and available methods, systems, and techniques.  

42 U.S.C. § 7479(3) (emphasis added).  As used in the PSD provisions, moreover, 

“major emitting facility” is defined as a “stationary source” that emits pollutants in 

excess of certain statutory thresholds.  Id. § 7479(1) (emphasis added).  The Clean 

Air Act and its implementing regulations, in turn, define “stationary sources” to 

exclude emissions from “nonroad engines,” 42 U.S.C. § 7602(z), such as “marine 

engines,” 40 C.F.R. § 89.2.  

EPA applied precisely this scheme here:  the OCS air permits issued by EPA 

require BACT for the Discoverer from the moment it becomes attached to the 

seabed, and to all other vessels while they are physically attached to the 

Discoverer.  ER18, 74, 115, 531, 562-63.  Petitioners nevertheless argue that this

statutory scheme is flipped one hundred and eighty degrees by the inclusion of a 

single sentence at the end of the statutory definition of “OCS source.”  That 

sentence reads:
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For purposes of this subsection, emissions from any 
vessel servicing or associated with an OCS source, 
including emissions while at the OCS source or en route 
to or from the OCS source within 25 miles of the OCS 
source, shall be considered direct emissions from the 
OCS source.

42 U.S.C. § 7627(a)(4)(C).  Petitioners argue that, because “emissions from any” 

support vessel “shall be considered direct emissions from” the OCS source, it 

necessarily follows that “Discoverer’s support vessel emissions are plainly subject 

to the obligation to apply the best available control technology.”  Pet’rs Br. 27 

(emphasis added).

This interpretation is inconsistent with the statutory text.  As the EAB noted, 

best available control technology cannot be applied to an emission; it must instead 

be applied to the source of that emission, i.e., the facility.  ER293 (EAB I at 31).  

The statute itself provides that such technology need only be applied to a major 

emitting facility—that is, to an OCS source that qualifies as a major stationary 

source due to amount of pollutants it emits.  42 U.S.C. § 7479(1).  And the very 

sentence on which Petitioners rely distinguishes between support vessels and OCS 

sources.  Id. § 7627(a)(4)(C).9  Thus, as the EAB concluded, the “plain meaning 

  
9  Indeed, the D.C. Circuit relied on this sentence in determining that EPA 

had reasonably excluded vessels in transit from the definition of “OCS source.”  
Santa Barbara County, 31 F.3d at 1181 (“As section 7627 merely mentions vessels 
‘servicing or associated with’ an OCS source to ensure their emissions are included 
with those of the parent OCS source (when the vessel is within 25 miles of the 
source, and is en route to or from the source), we find it was reasonable for the 
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the [Petitioners] conjure by only tracing the statutory references to ‘emissions’ 

evaporates upon a closer inspection.”  ER293 (EAB I at 31).

Focusing on the term “direct emissions,” Petitioners argue (Pet’rs Br. 27-28)

that Congress must have intended that support vessels be subject to the BACT

requirement.  Citing various regulatory sources, they contend that “direct 

emissions” is a regulatory term of art of which Congress was aware when it drafted 

Section 7627(a)(4)(C). But none of the regulatory sources upon which Petitioners 

rely even defines the term “direct emissions” or states that such emissions are 

subject to BACT,10 making it difficult to believe that Congress intended to import, 

sub silentio, a particular, purportedly accepted definition of that term so as to 

subject support vessels to the BACT requirement.  Rather, as the EAB explained:

Section [7627] itself, simply does not contain any words 
expressly, or by implication, explaining why the statute 
distinguishes between the OCS source and vessels 
servicing the OCS source when directing that such 

    
EPA to conclude that OCS sources did not include vessels that were merely 
traveling over the OCS.”).

10  See 44 Fed. Reg. 51,924, 51,930 (Sep. 5, 1979) (noting that EPA had 
“traditionally distinguished, for the purpose of [new source reviews], between 
direct emissions of a source and its ‘secondary emissions’”); 45 Fed. Reg. 52,676, 
52,689 (Aug. 7, 1980) (same); 48 Fed. Reg. 38,742, 38,750 (Aug. 25, 1983) 
(noting the addition of a regulatory definition of the term “secondary emissions” at 
40 C.F.R. § 52.21(b)(18)); 40 C.F.R. § 52.21(b)(18) (defining “secondary 
emissions” as “emissions which would occur as a result of the construction or 
operation of a major stationary source” but which “do not come from the major 
stationary source … itself,” and which “do not include any emissions which come 
directly from a mobile source”).
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vessels’ emissions shall be considered direct emissions 
from the OCS source.

ER288 (EAB I at 26).

Nor is Petitioners’ reliance (Pet’rs Br. 29-31) on legislative history 

persuasive.  As the EAB observed, none of these sources of legislative history 

references the BACT requirement, let alone establishes a Congressional intent—to 

say nothing of a clear intent—that such a requirement applies to support vessels.  

ER294 (EAB I at 32).  “Instead, the legislative history shows that Congress 

intended vessel emissions to be ‘controlled,’ ‘offset,’ ‘mitigated,’ or subject to 

‘regulation,’ all of which are accomplished to some degree by [Region 10]’s 

decision to include the [support vessels’] emissions in the ambient air quality 

analysis and controls to ensure compliance with the NAAQS and PSD 

increments.”  Id.

Likewise, Petitioners’ reliance (Pet’rs Br. 33-34) on Natural Resources 

Defense Council v. EPA, 725 F.2d 761 (D.C. Cir. 1984) (“NRDC”), as evidence of 

Congress’s purported intent to apply BACT to associated vessels, is misplaced.  In 

NRDC, the D.C. Circuit reversed as unreasonable EPA’s determination that the 

1977 Amendments to the Clean Air Act barred the agency from regulating 

emissions from mobile sources under any circumstances.  Id. at 764-67, 771-72.  

The court explained that the proper inquiry was whether a mobile source’s 

emissions could fairly be attributed to the stationary source, and if so, whether the 
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1977 Amendments nonetheless prohibited such an attribution as treating the 

stationary source as an “indirect source” of emissions.  Id. at 771.  But the Court 

affirmed EPA’s repeal of regulations attributing “to and fro” emissions to marine 

terminals, noting that the regulations had been based on the premise that marine 

vessels were not mobile sources of pollution—a premise the Court rejected.  Id. at 

772-73.

Petitioners argue that because “to-and-fro” emissions were excluded from 

the secondary emissions of marine terminals as affirmed in NRDC, but 

subsequently included in the direct emissions of OCS sources in Section 7627, 

Congress must have meant to reverse NRDC and subject marine vessels to Clean 

Air Act regulations, including BACT.  But there is no discrepancy between NRDC, 

which simply held that EPA could reasonably exclude the “to-and-fro” emissions 

of marine vessels from the “secondary emissions” of the marine terminal to and 

from which those vessels travelled, NRDC, 725 F.2d at 772-73, and Section 7627, 

which directed EPA to treat the “to-and-fro” (as well as dockside) emissions of

specific marine vessels—namely associated vessels serving an OCS source—as 

the direct emissions of that source.  And in any event, Congress’s direction to 

consider to-and-fro vessel emissions as the direct emissions of an OCS source does 

not imply, let alone establish, that the individual mobile sources of those emissions 

must themselves be subject to BACT requirements.
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In short, because the Clean Air Act distinguishes between OCS sources and 

support vessels and requires the application of BACT only to the former, EPA’s 

decision not to impose the BACT requirement on Discoverer’s support vessels as a 

condition of the OCS air permits is consistent with, and certainly not contrary to,

the plain statutory language.  

B. EPA’s Decision Not To Apply Best Available Control Technology 
To Support Vessels Is Entitled To Deference

Because the Clean Air Act is silent or, at most, ambiguous as to whether the 

BACT requirement applies to support vessels, the EPA’s reasonable interpretation 

of the statute not to impose such a requirement is entitled to deference.  “[I]f the 

statute is silent or ambiguous with respect to the specific issue, the question for the 

court is whether the agency’s answer is based on a permissible construction of the 

statute.”  Chevron, 467 U.S. at 843.  “So long as the agency’s construction is 

reasonably consistent with the statute, we defer to it.”  Oregon Trollers Ass’n v. 

Gutierrez, 452 F.3d 1104, 1116 (9th Cir. 2006).  “This test is satisfied if the 

agency’s interpretation ‘reflects a plausible construction of the statute’s plain 

language and does not otherwise conflict with Congress’ expressed intent.’”  Id.

(quoting Rust v. Sullivan, 500 U.S. 173, 182 (1991)).
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1. EPA’s Permitting Decision Is Consistent With 
Longstanding Agency Interpretation Of The Clean Air Act

EPA’s reasoned interpretation of the Clean Air Act is entitled to deference.  

In 1992, EPA duly promulgated regulations (at 40 C.F.R. Part 55) to implement the 

expansion of Clean Air Act jurisdiction over the OCS.  In that rulemaking, EPA 

grappled with the statutory language at issue here.  Specifically, EAB noted that in 

the rulemaking “[s]ome commenters” had suggested an interpretation of the statute 

that was “nearly identical” to the interpretation Petitioners now propose (ER297-98 

(EAB I at 35-36)), namely that the statute “provides for the direct regulation of 

pollution on the OCS, rather than the regulation of OCS sources” because it 

provides that support vessel emissions “shall be considered direct emissions from 

the OCS source.”  56 Fed. Reg. 63,774, 63,777 (Dec. 5, 1991).  EPA rejected this 

proposed interpretation on the ground that it “contravene[s] the plain language of 

the statute, which does not explicitly include vessels in the definition of ‘OCS 

source’ but does explicitly include vessels emissions in offset calculations and 

impact analyses, indicating that such emissions were not intended to be regulated 

directly.”  Id. (emphasis added).

Similarly, when EPA issued its final rulemaking promulgating the PSD 

regulations applicable to the OCS, it explained that the “definition of ‘OCS source’ 

ha[d] been modified to clarify when EPA will consider vessels to be OCS

sources.”  57 Fed. Reg. at 40,793.  Because the statute defined an “OCS source,” to 
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be, inter alia, a source that is “regulated or authorized under the OCSLA,” id., and 

because OCSLA empowers the Department of the Interior (“DOI”) to regulate 

“installations and other devices permanently or temporarily attached to the seabed 

… for the purpose of exploring for, developing, or producing resources therefrom,” 

43 U.S.C. § 1333(a)(1), vessels would be included in the definition of “OCS 

source” when they are attached to the seabed and being used for such activities.  57 

Fed. Reg. at 40,793.  “This would include, for example, drill ships on the OCS.”  

Id.

In addition, because DOI regulations applied to “vessels used to transfer 

production from an offshore facility when the vessel is physically attached to the 

facility,” and because emissions from stationary source activities of dockside 

vessels were considered “primary emissions” of marine terminals under federal 

new source review requirements, a vessel would be included in the definition of 

“OCS source” when it “is physically attached to an OCS facility.”  57 Fed. Reg. at 

40,793.  However, “[o]nly the vessel’s stationary source activities may be 

regulated, since when vessels are in transit, they are specifically excluded from the 

definition of OCS source by statute.”  Id.  EPA therefore would “not regulate 

vessels en route to or from an OCS facility as ‘OCS sources,’ nor [would] it 

regulate any of the non-stationary source activities of vessels while at dockside.”  

Id. at 40,793-94.  Rather, “[a]ll vessel emissions related to OCS activity [would] be 
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accounted for by including vessel emissions in the ‘potential to emit’ of an OCS 

source,” such that “[v]essel emissions must be included in offset calculations and 

impact analyses.”  Id. at 40, 794.

This reasoned interpretation is reflected in the regulatory definition of “OCS 

source,” which states that the term 

shall include vessels only when they are (1) Permanently 
or temporarily attached to the seabed and erected thereon 
and used for the purpose of exploring, developing or 
producing resources therefrom, within the meaning of 
section 4(a)(1) of OCSLA …; or (2) Physically attached 
to an OCS facility, in which case only the stationary 
sources aspects of the vessels will be regulated.

40 C.F.R. § 55.2.

In response to public comments on the OCS air permits at issue here, Region 

10 cited the foregoing regulatory interpretations and explanations in support of its 

conclusion that it lacked authority to impose BACT requirements on support 

vessels because those vessels are not part of an “OCS source.”  See AR-NN-11 

(U.S. E.P.A. Statement of Basis for Proposed Outer Continental Shelf Prevention 

of Significant Deterioration Permit, at 22-25 (Feb. 17, 2010)); AR-J-2 (Modified 

Statement of Basis for Proposed Permit—Outer Continental Shelf Prevention of 

Significant Deterioration Permit to Construct, Shell Gulf of Mexico Inc., at 25-26 

(Jan. 8, 2009)); see also ER295-96 (EAB I at 33-34 n.41).  Reviewing Region 10’s 

decision, the EAB likewise relied on the regulatory history interpreting the statute
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and determined that Region 10’s decision not to impose BACT requirements on 

support vessels was “consistent with the Agency’s authoritative interpretation 

published in the regulatory preamble[s].”  ER296-99 (EAB I at 35-37).  The EAB’s 

interpretation was therefore, at the very least, “reasonably consistent with the 

statute,” and accordingly it is entitled to deference.  Oregon Trollers Ass’n, 452 

F.3d at 1116.

2. EPA’s Interpretation Of The Clean Air Act Is Permissible 

Petitioners concede, as they must, that EPA’s regulatory definition of “OCS 

source” is valid, and they disclaim any intent to challenge that definition.  Pet’rs

Br. 41; see Santa Barbara County, 31 F.3d at 1181 (“[I]t was reasonable for the 

EPA to conclude that OCS sources did not include vessels that were merely 

traveling over the OCS.”)11  They nonetheless argue that EPA’s application of that 

definition here was impermissible.  Their arguments are without merit.

First, Petitioners contend that while “it is true that the agency’s definition 

[of ‘OCS source’] does not include unattached vessels,” the regulation “does not 

purport to limit EPA’s authority to regulate support vessels.”  Pet’rs Br. 37; see 

also id. at 42-43.  Similarly, they argue that “nothing in the plain language of 

section [7627] limits application of the Act’s [PSD] requirements to an OCS 

  
11  Any such challenge would be time-barred under the Clean Air Act’s 60-

day statute of limitations for “nationally applicable regulations,” 42 U.S.C.  
§ 7607(b)(1), as well as the APA’s general six-year statute of limitations, see Wind 
River Mining Corp. v. United States, 946 F.2d 710, 715 (9th Cir. 1991).
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source in isolation from the associated vessels that service and support the source.”  

Id. at 37. These arguments amount to nothing more than a disagreement with the 

agency’s interpretation of the statute.  Even if the interpretation Petitioners propose 

constituted a plausible alternative interpretation (but see, supra, at Part II.A), that 

at most would support a finding of ambiguity; it would not suffice to establish that 

EPA’s interpretation was unreasonable.  See, e.g., State of Washington Dep’t of 

Ecology v. U.S. E.P.A., 752 F.2d 1465, 1469 (9th Cir. 1985) (“We must defer to 

the agency’s interpretation even if the agency could also have reached another 

reasonable interpretation ….”); see also Serono Labs., Inc. v. Shalala, 158 F.3d 

1313, 1321 (D.C. Cir. 1998) (“[U]nder Chevron, courts are bound to uphold an 

agency interpretation as long as it is reasonable—regardless whether there may be 

other reasonable, or even more reasonable, views.”).

Second, Petitioners argue that EPA cannot exclude support vessels from one 

PSD requirement (BACT) while including them in others (NAAQS and PSD 

increments).  Pet’rs Br. 38, 42.  Petitioners once again ignore the language of the 

statute.  As EAB explained, the statutory definition of “best available control 

technology” “places the source of the emissions—the emitting facility—at the 

center of the permit issuer’s case-by-case analysis of the application of controls”

(ER295 (EAB I at 33)), and “does not address emissions disconnected from the 

emissions’ source” (ER292 (EAB I at 30)). Specifically, the statute requires that a 
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“proposed facility [be] subject to the best available control technology.”  42 U.S.C. 

§ 7475(a)(4).  By contrast, the statute requires “the owner and operator of such 

facility” to demonstrate that “emissions from construction or operation of such 

facility” will comply with national ambient air quality standards and PSD 

increments.  Id. § 7475(a)(3) (emphasis added).  In light of this different statutory 

treatment, EPA’s decision to regulate emissions from support vessels to ensure the 

overall project complies with NAAQS and PSD increments, while declining to 

apply the BACT requirements to those vessels, was reasonable.  

Third, Petitioners suggest that the very regulatory interpretations on which 

EPA relied, see supra, demonstrate that support vessels must be subject to the 

BACT requirements.  Pet’rs Br. 39-41.  Petitioners note that support vessels “are 

mentioned only once in the regulatory text, within the definition of ‘potential 

emissions.’”  Id. at 39.  Specifically, the regulations state that, “[p]ursuant to 

section [7627], emissions from vessels servicing or associated with an OCS source 

shall be considered direct emissions from such a source while at the source, and 

while enroute to or from the source when within 25 miles of the source, and shall 

be included in the ‘potential to emit’ for an OCS source.”  40 C.F.R. § 55.2

(emphasis added).  As the emphasized language reveals, this is simply a regulatory 

restatement of the statute’s direction that support vehicle emissions “be considered 

direct emissions from the OCS source.”  42 U.S.C. § 7627(a)(4)(C).  Petitioners 
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suggest that the regulatory use of the phrase “potential to emit” is material because 

an OCS source’s potential to emit “determines whether the source is ‘major’ within 

the meaning of the statute and, if so, subject to [PSD] requirements.”  Pet’rs Br. 39.  

But there is no dispute that support vessel emissions must be counted towards an 

OCS source’s emissions in determining whether the OCS source is subject to PSD 

requirements; the issue is whether the attribution of support vessel emissions to the 

OCS source renders the support vessels themselves subject to those requirements.  

Contrary to Petitioners’ conclusory argument, the regulation’s use of the term 

“potential to emit” does not “compel[] a conclusion that [support] vessels must be 

subject to best available control technology” requirements.  Id. Indeed, as the EAB 

concluded, applying BACT requirements to stationary OCS sources but not for 

such sources’ mobile support vessels is “consistent with the [Clean Air Act’s]

general distinction between stationary and mobile sources.”  ER290 (EAB I at 28); 

see also supra at 6-8, 31-32.  

Fourth, Petitioners argue that if each support vessel were treated as a 

separate OCS source, “it is possible that no individual vessel—and maybe not even 

the drilling platform or drillship—would exceed the 250 ton per year threshold that 

triggers application of the [PSD] program.”  Pet’rs Br. 44.  Citing the 

Congressional Record, they argue that Congress must therefore have intended 

Section 7627 to ensure that “emissions from support vessels operating within 25 
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miles would be accounted for with, and controlled in the same manner as, the 

parent drilling equipment.”  Id. (emphasis added).  Although Section 7627 does 

ensure that support vessel emissions will be counted towards an OCS source’s 

emissions—making it that much more likely the OCS source would cross the 

emissions thresholds necessary to trigger the PSD requirements, including the 

NAAQS, PSD increments, and the BACT requirement—nothing in the statute or 

the legislative history indicates that Congress thereby meant to trigger the exact 

same requirements for each associated vessel.  See, e.g., ER294 (EAB I at 32) 

(rejecting same argument), discussed supra, at 35.  The PSD increment, in 

particular, addresses Congress’s stated concern—the degradation of coastal air 

quality resulting from OCS activities.  By attributing support vessels’ emissions to 

the OCS source as “direct emissions” from the source for purposes of the PSD 

increment analysis, Congress ensured that the emissions from an OCS project as a 

whole would not cause a degradation of coastal air beyond that level authorized by 

the PSD program. 

In sum, Region 10’s decision, as reviewed by the EAB, not to impose a 

BACT requirement for support vessels is consistent with EPA’s long-settled 

interpretation of the Act and at least “reasonably consistent with the statute.”  

Oregon Trollers Ass’n, 452 F.3d at 1116.  That interpretation is therefore entitled
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to Chevron deference, and Petitioners’ first challenge to the permitting decision 

should be rejected.  

III. EPA REASONABLY INTERPRETED THE CLEAN AIR ACT AND 
ITS IMPLEMENTING REGULATIONS TO EXCLUDE AIR WITHIN 
A UNITED STATES COAST GUARD SAFETY ZONE FROM THE 
DEFINITION OF “AMBIENT AIR” 

Petitioners next argue (Pet’rs Br. 45-54) that EPA acted arbitrarily when it 

excluded an area within a 500-meter radius of the Discoverer from the Clean Air 

Act’s definition of “ambient air” in determining compliance with applicable 

national ambient air quality standards and increments.  Petitioners rely entirely on 

an EPA letter interpretation of the statutory term “ambient air” that predated

EPA’s jurisdiction over the OCS, and they ignore more recent and factually 

apposite interpretations and applications in the open-water context.  Review of 

these precedents demonstrates that EPA reasonably construed “ambient air” here.

A. EPA’s Reliance On A Coast Guard Safety Zone To Determine 
The “Ambient Air” Boundary Is Consistent With Prior Agency
Practice

To achieve the Congressional purpose of protecting health and air quality 

while ensuring economic growth, the Clean Air Act directs EPA to establish air 

quality standards applicable to the “ambient air.”  See 42 U.S.C. § 7470 (purpose 

of PSD requirements is to protect public health and welfare from adverse effects 

from “emissions to the ambient air”); id. § 7475(e) (directing EPA to promulgate 

regulations requiring “an analysis of the ambient air quality … at the site of a 
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proposed major emitting facility and in the area potentially affected by the 

emissions from such facility”).  The term “ambient air,” however, is not defined in 

the Clean Air Act, and the parties do not dispute that that statutory term is 

ambiguous.

When enacting regulations to implement the Act in 1971, however, EPA 

filled the statutory gap by defining “ambient air” as “that portion of the 

atmosphere, external to buildings, to which the general public has access.”  36 

Fed. Reg. 22,369, 22,384 (Nov. 25, 1971) (promulgating 40 C.F.R. § 50.1(e))

(emphasis added).  Because “ambient air” is defined to include only that portion of 

the atmosphere “to which the general public has access,” 40 C.F.R. § 50.1(e), EPA 

has long recognized that an applicant need not demonstrate the impact of a 

source’s emissions on air within areas to which public access is restricted.  In 

December 1980, then-EPA Administrator Douglas Costle responded to a 

Congressional inquiry regarding the agency’s definition of “ambient air” by 

explaining that EPA would exempt from “ambient air” “the atmosphere over land 

owned or controlled by the source and to which public access is precluded by a 

fence or other physical barriers.”  ER598 (the “Costle Letter”).  Administrator 

Costle also noted that the agency would “review individual situations on a case-by-

case basis.”  Id.
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Importantly, at the time of the Costle Letter—and indeed at the time EPA 

promulgated the PSD regulations—EPA’s jurisdiction did not extend to the OCS.12  

Instead, the agency could regulate only inland sources of emissions—a fact

reflected in the regulatory definition of “ambient air” itself (“that portion of the 

atmosphere, external to buildings”), and in Administrator Costle’s letter (referring 

to “land” and “fence[s]”).

The extension of EPA’s jurisdiction to the OCS in 1990 eventually required 

the agency to determine how the governing regulation and the principles set forth 

in the Costle Letter could be applied in the new open-water context of the OCS, 

where a source operator does not own the surface area on which the source sits, 

and where physical barriers are effectively impossible to construct.  The agency 

has done so by relying on the establishment of a “safety zone” by the United States 

Coast Guard as a “reasonable surrogate for a source’s fence or physical barrier.”  

ER585-86 (the “Broadwater Letter”).  For instance, in response to an inquiry from 

the New York State Department of Environmental Conservation regarding the 

availability of an ambient air exclusion to an offshore facility, the Permitting 

Section Chief of EPA Region 2 noted that

  
12 Section 7627, enacted in 1990, gave EPA jurisdiction over air quality 

impacts of OCS sources in areas offshore of the Pacific, Arctic and Atlantic coasts 
and in the Eastern Gulf of Mexico. See 42 U.S.C. § 7627(a)(1).  Previously, such 
jurisdiction lay with the DOI (and, indeed, Section 7627 did not affect DOI’s 
jurisdiction over the OCS offshore Texas, Louisiana, Mississippi and Alabama). 
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EPA’s definition of ambient air does not specifically 
address [the] situation (i.e. offshore … facilities) where 
the source does not own the area (i.e., there is no real 
‘property’ except for the physical structure itself) nor 
does it have a fence or physical barrier. …  In previous 
permitting decisions involving offshore … terminals and 
drilling operations, EPA Regional offices have used the 
USCG’s safety zone as the boundary for defining 
ambient air.  …  Therefore, EPA has determined that it is 
appropriate … to use the Coast Guard’s proposed safety 
and security zone as a surrogate for defining an ambient 
air boundary around the proposed [offshore facility].

Id. (emphasis added).

Consistent with this approach, Region 10 conditioned the OCS air permits at 

issue here on the creation and enforcement of a United States Coast Guard safety 

zone extending at least 500 meters from the center of the Discoverer “which 

prohibits members of the public from entering this area except for attending 

vessels or vessels authorized by the USCG.”  ER14, 112.13  Region 10 further

required SGOMI and SOI to establish a “public access control program” to 

“inform the general public that they are prohibited by Coast Guard regulations 

from entering the Safety Zone” and to “communicate to [local communities] when 

exploration activities are expected to begin and end at a drill site, the location of 

  
13  See proposed 33 C.F.R. § 147.T17-0024(a), at 77 Fed. Reg. 10,707, 

10,710 (February 23, 2012).  Under the proposed rule, “no vessel may enter or 
remain in this safety zone except the following (1) An attending vessel or (2) A 
vessel authorized by the [Coast Guard District Commander].” Proposed 33 C.F.R. 
§ 147.T17-0024(b), at id.  “Violation of this regulation may result in criminal or 
civil penalties, or both.”  Proposed 33 C.F.R. 147.T17-0024(c), at id.
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the drill site, and any restrictions on activities in the vicinity of Shell’s exploration 

operations.”  Id.

On administrative review, the EAB determined that these permit conditions 

satisfied the guidelines for establishing an ambient air boundary set forth in the 

Costle Letter.  ER239-46 (EAB III at 55-62).  Reviewing the regulatory history of 

the “ambient air” definition in 40 C.F.R. § 50.1(e) and the guidelines in the Costle 

Letter, as well as prior offshore applications, the EAB embraced Region 10’s use 

of the Coast Guard safety zone, together with the required public access control 

program, as “a reasonable interpretation of the ambient air regulation and the 

Agency’s ‘longstanding interpretation’ of that regulation as applied in the OCS 

context.”  ER244 (EAB III at 60).

B. EPA’s Interpretation Of The Clean Air Act Is Permissible

Petitioners do not challenge the regulatory definition of “ambient air” 

promulgated in 1971 and set forth at 40 C.F.R. § 50.1(e).  Nor do they even 

attempt to make the difficult argument that EPA erred in interpreting the regulatory 

definition when setting the ambient air boundary based on the Coast Guard safety 

zone.  See, e.g., Chae v. SLM Corp., 593 F.3d 936, 948 (9th Cir. 2010) (an 

agency’s interpretation of its own regulation “is ‘controlling’ unless ‘plainly 

erroneous or inconsistent with the regulation.”) (quoting Auer v. Robbins, 519 U.S. 

452, 461 (1997)).  Instead, notwithstanding the established regulatory history of 
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using a Coast Guard safety zone to determine the ambient air boundary, Petitioners 

argue that EPA acted arbitrarily in relying on such a safety zone here.  Pet’rs Br. 

45-54.  Petitioners’ argument is meritless.

Petitioners rely on the Costle Letter—written ten years before EPA obtained 

jurisdiction over the Outer Continental Shelf—as the sole and binding expression 

of EPA’s “longstanding interpretation” of the term “ambient air,” arguing that it 

establishes that the excluded area must be “owned or controlled by the source” and 

that the public be kept out by means of “a fence or other physical barriers.”  Pet’rs

Br. 47.  Petitioners contend that the first “requirement” is not met here because 

SGOMI and SOI do not “own or control” the surface of the ocean around the 

Discoverer, and that the second “requirement” is not met because the proposed 

Coast Guard safety zone is not a “physical barrier.”  Id.

In support of their argument, Petitioners first cite various prior applications 

of the Costle Letter, noting that EPA has refused to exempt rivers and canals 

“because public waterways are not ‘controlled’ by a private source,” and 

suggesting that while a literal fence is not required, “other physical barriers, such 

as a river, cliff, or mountainous area” may suffice.  Pet’rs Br. 47-48.  As is evident 

from these examples, of course, the prior applications upon which Petitioners rely 

all involved sources on land—which the Costle Letter directly addressed; none of 
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them involved an OCS (or other open-water) source.14 Petitioners acknowledge 

that EPA has previously distinguished between land-based and open-water sources, 

and has relied on establishment of a Coast Guard safety zone to create an ambient 

air boundary, but dismiss this precedent—out of hand and without support—as 

“inconsistent with EPA’s longstanding interpretation” and “not justified.”  Pet’rs

Br. 48.  It is, however, Petitioners’ insistence on literal compliance with the Costle 

Letter—instead of the governing regulation that excludes air “to which the general 

public” does not have “access,” 40 C.F.R. § 50.1(e)—that is unjustified, as is their 

sole reliance on land-based decisions.  See ER244-45 (EAB III at 60-61)

(“Petitioners’ reliance solely on land-based exemption decisions is unpersuasive.”).

Petitioners also argue that EPA impermissibly failed to explain these 

“departures” from prior agency interpretation and application of the ambient air 

boundary, and that its decision to issue the OCS air permits was therefore arbitrary 

and capricious.  Pet’rs Br. 52-54.  For the reasons given, EPA’s decision to set the

ambient air boundary based on a Coast Guard safety zone is consistent with agency 

practice, and there is thus no “departure” to explain; but in any event, EPA has 

more than adequately explained its decision here.

  
14 See ER586a-86c (discussing ambient air boundary for coal-fired power 

plant); ER591-94 (discussing ambient air boundary for “leased land”); ER595-96 
(discussing whether air above certain canals and rivers constituted ambient air with 
respect to emissions from sources on adjacent land); ER910-11 (Public Access 
Control Plan for coal mine).
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First, Region 10 “recognize[d]” that while neither SGOMI nor SOI owned 

“the areas of the Beaufort and Chukchi Seas on which the Discoverer will be 

operating as might be the case for a stationary source on land,” each company had 

“a lease authorizing the company to use these areas for the activities covered by 

the permits.”  ER242 (EAB III at 58).  In light of this contractual right to use the 

area, Region 10 determined that a “Coast Guard safety zone establishes legal 

authority for excluding the general public from the area inside the zone.”  ER242-

43 (EAB III at 58-59).

Petitioners contend that EPA cannot rely on the Coast Guard to establish 

control because the Coast Guard’s “limited” mandate is to protect the safety of life 

and property and vessels that present no threat to the Discoverer “may be 

authorized to enter the safety zone.”  Pet’rs Br. 50-51.15  But as the EAB explained, 

the “important fact is that access within the zone will be strictly limited, not the 

reason behind” the restriction.  ER245 (EAB III at 61 n.56).  And as the EAB 

  
15  In fact, the proposed safety zone is designed to protect several significant 

interests, including not only the prevention of allisions with the Discoverer, but 
also the prevention of potential injury to anyone who enters the exclusion zone in 
any type of boat.  See 77 Fed. Reg. at 10,708 (“[T]he proposed regulation would 
increase the safety of life, property, and the environment in the Chukchi and 
Beaufort Seas by prohibiting entry into the zone unless specifically authorized by 
the Commander, Seventeenth Coast Guard District, or a designated 
representative.”).  As the Coast Guard noted, the Discoverer, when in position to 
drill, will be anchored by eight anchors spread out around the drillship, presenting 
a risk to “any vessel attempting to anchor within the anchor spread.” Id. at 10,709 
(emphasis added).
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concluded, the combination of a Coast Guard safety zone (with criminal penalties 

for unauthorized entry) and a public access control program designed to notify 

local residents “that the public is restricted from the safety zone” means that “the 

general public will not have access to the area inside the safety zone.”  Id.

(emphasis added).

Second, Region 10 explained that “for the overwater locations in the arctic 

environment at issue in these permitting actions,” a “program of monitoring and 

notification” such as the public access control program that is a condition of the 

OCS air permits “is sufficiently similar to a fence or physical barrier on land such 

that the area within the Coast Guard safety zone qualifies for exclusion from 

ambient air.”  ER243 (EAB III at 59).  Relying again on land-based exclusion 

decisions, Petitioners assert that such a program is insufficient because it does “not 

effectuate a physical barrier or require [SGOMI and SOI] to erect a barrier.”  Pet’rs

Br. 52.  Petitioners do not explain how such a barrier might be built at sea; “[t]he 

fact that it may be difficult,” they declare, is not a reason to “relax[] requirements.”  

Pet’rs Br. 54.  But of course a physical barrier at sea is not a “requirement” of any 

sort; the governing regulation defines “ambient air” as that to which the “public 

has access,” 40 C.F.R. § 50.1(e), and EPA has explained why the permit conditions 

will control such access as effectively as a fence or physical barrier. ER243 (EAB 

III at 59).
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In short, to the extent that the Costle Letter establishes guidelines for 

establishing an ambient air boundary even in an open-water environment, EPA has 

more than adequately explained how the Coast Guard safety zone and the public 

access control program are consistent with each of those guidelines.  EPA has 

thereby “articulated a rational connection between the facts found and the choice 

made,” and accordingly its action was neither arbitrary nor capricious.  Arizona 

Cattle Growers’ Ass’n v. U.S. Fish & Wildlife, 273 F.3d 1229, 1236 (9th Cir. 

2001); see also Chae, 593 F.3d at 948.16

IV. THE PROPER REMEDY FOR ANY DEFICIENCY IS REMAND TO 
EPA, NOT VACATUR

For the foregoing reasons, the petition should be denied in its entirety.  If the 

Court finds merit in any of Petitioners’ arguments, however, SOI and SGOMI 

respectfully submit that the appropriate remedy is remand without vacatur of the 

OCS air permits.  Remand without vacatur would allow SOI and SGOMI to move 

forward with their exploratory drilling activities on the leases that they obtained 

  
16  Even if EPA’s definition of “ambient air” for OCS sources did constitute a 
departure from the agency’s prior interpretation, the “new” interpretation—which 
EPA has fully explained—would still be entitled to deference.  See Nat’l Cable & 
Telecomm. Ass’n v. Brand X Internet Servs., 545 U.S. 967, 981 (2005) (“Agency 
inconsistency is not a basis for declining to analyze the agency’s interpretation 
under the Chevron framework.  … [I]f the agency adequately explains the reasons 
for a reversal of policy, ‘change is not invalidating, since the whole point of 
Chevron is to leave the discretion provided by the ambiguities of a statute with the 
implementing agency.’”) (quoting Smiley v. Citibank (South Dakota) N.A., 517 
U.S. 735, 742 (1996)); see also New Edge Network, Inc. v. FCC, 461 F.3d 1105, 
1113 (9th Cir. 2006) (same).
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from the federal government for $2 billion (but so far have been unable to explore) 

while EPA resolved any identified deficiencies in its analysis.  By contrast, given 

the narrow window of time in which exploratory drilling is possible each year in 

the Arctic, the substantial unrecoverable costs that SOI and SGOMI have incurred 

in preparation for exploratory drilling in 2012, and the national policy of 

“expeditious” development of the OCS adopted in OCSLA, 43 U.S.C. § 1332(3) 

(emphasis added), vacatur would impose a significant, unnecessary, and 

inequitable burden on SOI and SGOMI.  See, e.g., W. Oil & Gas Ass’n v. U.S. 

E.P.A., 633 F.2d 803, 813 (9th Cir. 1980) (remanding, without vacating, agency 

action “to avoid thwarting in an unnecessary way the operation of the” relevant 

statute).   

On the other hand, Petitioners will suffer no harm in the event of a remand 

without vacatur.  Petitioners contend that their interests in use of the Beaufort and 

Chukchi Seas would be harmed in an unspecified way by lawful operations under 

these permits.  Pet’rs Br. 56.  Given that permitted emissions under the Discoverer 

permits will comply with NAAQS and the even stricter PSD increments in all areas 

to which the public has legal access and that those emissions will occur only 

during the limited open-water drilling season, this asserted harm is too vague and 

speculative to justify vacatur under the circumstances here.  
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This Court should not allow Petitioners’ efforts to apply a strained 

interpretation of the Clean Air Act to thwart the national policy of orderly and 

expeditious exploration of the OCS, particularly in the absence of harm to 

Petitioners.  Thus, in the unlikely event that this Court finds EPA’s issuance of the 

permits deficient under the Clean Air Act, it should remand but not vacate the 

permits.  

CONCLUSION

The petition should be denied in its entirety.
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STATEMENT OF RELATED CASES

Pursuant to Circuit Rule 28-2.6, Respondent-Intervenors Shell Offshore Inc.

and Shell Gulf of Mexico Inc. identify the following related cases pending in this 

Court:  

• Alaska Wilderness League v. U.S. Environmental Protection Agency 
Region 10, No. 12-71506

• Native Village of Point Hope v. Salazar, No. 12-35287

• Native Village of Point Hope v. Salazar, Nos. 11-72891, 11-72943, 
12-70440, 12-70459
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14 points or more and contains 13,719 words.

s/ Kathleen M. Sullivan______________________ May 21, 2012___ 
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