
To Be Argued By:
PHILIPPE Z. SELENDY

New York County Clerk’s Index No. 602825/08

New York Supreme Court
APPELLATE DIVISION—FIRST DEPARTMENT

MBIA INSURANCE CORPORATION,

Plaintiff-Respondent/Cross-Appellant,

—against—

COUNTRYWIDE HOME LOANS, INC., 
COUNTRYWIDE SECURITIES CORP., COUNTRYWIDE FINANCIAL CORP.,

COUNTRYWIDE HOME LOANS SERVICING, L.P.,

Defendants-Appellants/Cross-Respondents,

—and—

BANK OF AMERICA CORP.,
Defendant-Respondent.

REPLY BRIEF FOR PLAINTIFF-RESPONDENT/CROSS-APPELLANT

d

Peter E. Calamari
Philippe Z. Selendy
Jonathan B. Oblak
Sanford I. Weisburst
Manisha M. Sheth
Sean P. Baldwin
QUINN EMANUEL URQUHART

& SULLIVAN, LLP
51 Madison Avenue, 22nd Floor
New York, New York 10010
(212) 849-7000
petercalamari@quinnemanuel.com
philippeselendy@quinnemanuel.com
jonoblak@quinnemanuel.com
sandyweisburst@quinnemanuel.com
manishasheth@quinnemanuel.com
seanbaldwin@quinnemanuel.com 

Attorneys for Plaintiff-Respondent/
Cross-Appellant

REPRODUCED ON RECYCLED PAPER



TABLE OF CONTENTS

Page

PRELIMINARY STATEMENT ...............................................................................1

ARGUMENT .............................................................................................................5

MBIA MAY SEEK REPURCHASE OF PERFORMING LOANS .........................5

A. As Syncora And Assured Held, The Plain Language Of The 
Contract Allows Repurchase Of Performing Loans .............................5

B. As Syncora And Assured Also Held, Relying On The IAS 
Court’s Decision, The Insurance-Law Causation Rule 
Underscores That Performing Loans Are Contractually Eligible 
For Repurchase....................................................................................10

C. Countrywide’s Invocation Of Extrinsic Evidence Is Improper, 
And In Any Event The Extrinsic Evidence Supports MBIA’s 
Position................................................................................................14

CONCLUSION........................................................................................................16



ii

TABLE OF AUTHORITIES

Page(s)

Cases

Assured Guar. Mun. Corp. v. Flagstar Bank, F.S.B.,
No. 11 Civ. 2375, 2012 WL 4373327
(S.D.N.Y. Sept. 25, 2012)............................................................................passim

Assured Guar. Mun. Corp. v. Flagstar Bank, FSB, No. 11 Civ. 2375 (S.D.N.Y.), 
Trial Tr., Nov. 8, 2012 ..........................................................................................7

Banco Espirito Santo, S.A. v. Concessionaria Do Rodoanel Oeste S.A.,
100 A.D.3d 100 (1st Dep’t 2012) .......................................................................15

La Salle Bank, N.A. v. Citicorp Real Estate, Inc.,
No. 01 CIV. 4389, 2002 WL 181703 (S.D.N.Y. Feb. 5, 2002)............................6

LaSalle Bank Nat’l Ass’n v. Lehman Bros. Holdings, Inc.,
237 F. Supp. 2d 618 (D. Md. 2002)......................................................................4

Levine v. Aetna Ins. Co.,
139 F.2d 217 (2d Cir. 1943) (per curiam) ....................................................12, 14

Morgan Guar. Tr. Co. of N.Y. v. Bay View Franchise Mortg. Acceptance Co.,
No. 00 CIV. 8613, 2002 WL 818082 (S.D.N.Y. Apr. 30, 2002) .......................12

Oppenheimer & Co. v. Oppenheimer, Appel, Dixon & Co.,
86 N.Y.2d 685 (1995) .........................................................................................13

Reiss v. Fin. Performance Corp., 97 N.Y.2d 195 (2001) ..........................................8

Syncora Guar. Inc. v. EMC Mortg. Corp.,
No. 09 Civ. 3106, 2011 WL 1135007 (S.D.N.Y. Mar. 25, 2011) ........................9

Syncora Guar. Inc. v. EMC Mortg. Corp.,
No. 09 Civ. 3106, 2012 WL 2326068 (S.D.N.Y. Jun. 19, 2012) ................passim

Statutes

N.Y. Ins. L. § 3106(b)..............................................................................................10

Miscellaneous

6 COUCH ON INSURANCE § 83:19 (3d ed. June 2011)...............................................12

JOHN D. CALAMARI & JOSEPH M. PERILLO, CONTRACTS § 11-2 (3d ed. 1987) .......13

1-6 NEW APPLEMAN N.Y. INS. L. § 6.09[4][a] (2d ed. 2009)...................................12



Plaintiff-Respondent/Cross-Appellant MBIA Insurance Corporation 

(“MBIA”) respectfully submits this reply brief in further support of its cross-appeal 

of the IAS Court’s order.  The cross-appeal concerns MBIA’s claim for damages 

for Countrywide’s breach of its repurchase obligation.  While the IAS Court 

correctly found that MBIA had “posited a strong argument” that a loan need not be 

in default to qualify for repurchase, R.92, the court erred in denying partial 

summary judgment to MBIA on this issue.    

PRELIMINARY STATEMENT

Despite Countrywide’s melodramatic and untrue accusation that MBIA 

“badly mis-cite[s] case after case” (Reply 5), Countrywide ultimately

acknowledges (Reply 33) that two federal courts—agreeing with the IAS Court’s 

focus on whether the securitizer’s breaches materially increased the risk to the 

insurer on day one of the policy (R.83-84)1—have squarely held that an insurer’s

repurchase remedy does not turn on the performance or default of the loan after 

issuance of the policy. See Syncora Guar. Inc. v. EMC Mortg. Corp., No. 09 Civ. 

3106, 2012 WL 2326068, at *5 (S.D.N.Y. Jun. 19, 2012); Assured Guar. Mun. 

Corp. v. Flagstar Bank, F.S.B., No. 11 Civ. 2375, 2012 WL 4373327, at *5

                                          
1   The IAS Court so held in connection with MBIA’s claims for fraud and breach 
of warranty.  R.83-84.  As to MBIA’s claim for breach of the repurchase 
obligation, the IAS Court recognized that MBIA had “posited a strong argument,” 
but declined to grant partial summary judgment to MBIA.  R.92.  It is only in this 
last respect that MBIA brings its cross-appeal. 
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(S.D.N.Y. Sept. 25, 2012).  Countrywide labels these decisions unpersuasive, but it 

is Countrywide’s arguments that are unpersuasive.

The contractual language in both Syncora and Assured is essentially 

identical to that here, which focuses on whether Countrywide’s breach

“materially[2] and adversely affects the interest of …. the Credit Enhancer [i.e., 

MBIA] in the related Mortgage Loan,” R.938 (§ 2.04(b)) (emphasis added), not

whether the breach materially and adversely affects the loan itself.  An insurer’s 

“interest in” an insured loan is the risk that the insurer will have to pay a claim

arising from the loan.  Had sophisticated parties like Countrywide and MBIA 

intended to require that a loan be in default to be eligible for repurchase, they 

easily could have included such a requirement.  Syncora, 2012 WL 2326068, at *5; 

Assured, 2012 WL 4373327, at *5.   

Even if the plain meaning of the contracts were in doubt, the insurance-law

causation rule—under which causation is shown by establishing that the insured’s 

or applicant’s misrepresentations materially increased the risk to the insurer on day 

one of the policy, without regard to subsequent events—would resolve that doubt

by rejecting Countrywide’s proposed requirement that the loan have defaulted after 

issuance of the policy.  As Syncora and Assured explained, relying on the IAS 

                                          
2   Countrywide misleadingly describes (Reply 24) MBIA as contending that a 
“trivial” breach will suffice.  To the contrary, MBIA has always acknowledged, 
consistent with the plain language, that the breach must be “material.”
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Court’s decision below, the insurance-law causation rule cannot be confined (as 

Countrywide asserts, Reply 17, 33) to the contexts of a suit for rescission or a 

defense to an insured’s coverage action; to the contrary, the rule is relevant in 

interpreting a contractual repurchase provision. The rule’s applicability is further 

confirmed by the fact that Countrywide’s warranties are conditions precedent to 

MBIA’s issuance of the insurance policies.  By definition, the satisfaction (or 

breach) of conditions precedent cannot turn on post-policy issuance events like a 

loan’s default.  

Lacking any support in contractual language or background principles of 

insurance law, Countrywide attempts (Reply 31) to depict MBIA’s position on the 

repurchase remedy as contrary to investors’ interests.  Countrywide posits that, if 

MBIA insists on repurchase of a not-yet-defaulted loan, it will deprive investors of 

the stream of future interest income on the loan.  Countrywide’s argument ignores 

that MBIA is not seeking actual repurchase of loans from the Trusts, but rather 

money damages for Countrywide’s breach of its repurchase obligation.  While this 

damages claim flows from Countrywide’s breaches of warranties (because those 

breaches gave rise to Countrywide’s repurchase obligations), it is an independent 

claim for breach of the repurchase obligation that accrued after the 90-day 

repurchase period expired without repurchase, and it will result only in a payment 



4

of damages to MBIA, with no impact on investors’ interests.3  More generally, 

Countrywide’s claim to be the champion of investors’ interests is absurd, when it 

was Countrywide’s pervasive and systematic fraud that exposed investors and 

MBIA to risks that they otherwise would not have chosen to incur.

Again seeking to distract the Court from the plain language of the contract 

and the insurance-law causation rule, Countrywide mischaracterizes the testimony 

MBIA’s former employee, Melissa Brice-Johnson.  Contrary to Countrywide’s 

assertion (Reply 30), Ms. Brice-Johnson did not say that a loan must default to be 

eligible for repurchase; rather, she discussed non-performance in a wholly different 

context—non-performance by the sponsor (i.e., Countrywide) of its obligations 

under the contract.  R.6370 (“sponsoring master servicer doesn’t perform 

according to the [contract]”).  Ms. Brice-Johnson went on to testify, consistent with 

MBIA’s position, that such a breach by the sponsor need not result in any actual 

default or non-performance of the loans; rather, it sufficed if the breach “could

adversely affect the cash flows.” R.6371 (emphasis added).  Moreover, this 

position is shared by Countrywide’s own Chief Risk Officer, who, when asked at 

                                          
3   See, e.g., LaSalle Bank Nat’l Ass’n v. Lehman Bros. Holdings, Inc., 237 F. Supp. 
2d 618, 638 (D. Md. 2002) (under New York law, loan seller’s failure to 
repurchase loans is an independent breach).  Even if MBIA were seeking actual 
repurchase, Countrywide’s argument would still be wrong.  Investors are better off 
receiving a cash payment from Countrywide’s repurchase of a risky loan (after 
which the cash can be reinvested in a safer asset that will produce income in the 
future) than they are retaining the risky loan in the securitization’s pool.
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deposition whether Countrywide “would accept put-back [i.e., repurchase] 

demands even if the loans hadn’t defaulted, provided there was a showing of 

breach of a material rep and warranty,” R.6719, answered, “I think that was 

probably the case,” R.6720.4

ARGUMENT

MBIA MAY SEEK REPURCHASE OF PERFORMING LOANS

A. As Syncora And Assured Held, The Plain Language Of The 
Contract Allows Repurchase Of Performing Loans

The relevant contractual language focuses on the effect of Countrywide’s

breach of representation and warranty on “the interest of … the Credit Enhancer in

the related Mortgage Loan”—not on the loan itself.  R.938 (§ 2.04(b)).  

Countrywide’s interpretation reads “interest … in” out of the provision.  As 

Syncora and Assured held, this language is dispositive.

Contrary to Countrywide’s assertion (Reply 33-34), the repurchase 

provisions in Syncora and Assured are materially identical to those here.  Under 

the Syncora provision, repurchase is triggered by “a breach of any representation 

or warranty … which materially and adversely affects the value of the interests of 

                                          
4    Even without Countrywide’s proposed requirement that a loan must be in 
default to qualify for repurchase, repurchase damages are a less appropriate 
remedy than rescissory damages to redress MBIA’s injury.  This is so because 
repurchase damages reach only loans as to which there is a material breach, and 
thus would leave MBIA exposed to claims on other loans under the policies even 
though MBIA would never have issued the policies absent Countrywide’s fraud
and material breach of conditions precedent to issuance of the policies.    
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the … Note Insurer … or which adversely affects the interests of the Note Insurer.”  

2012 WL 2326068, at *3 (third ellipsis in original).5  Under the Assured provision, 

repurchase is triggered when a breach “materially and adversely affects the interest 

of … the Note Insurer in the related Mortgage Loan.” 2012 WL 4373327, at *4.  

Under the contract here, repurchase is likewise triggered when a breach “materially 

and adversely affects the interest of … the Credit Enhancer in the related Mortgage 

Loan.”  R.938 (§ 2.04(b)).6  

Thus, all of these provisions require that the breach adversely affect the 

“interest” of the insurer in the breaching loan.  Construing the Syncora provision,

the court held that an insurer’s “interest” is equivalent to its “risk” on the loan.  

2012 WL 2326068, at *4-5.  Similarly, in Assured, the court held that, giving 

“‘adverse’ its ordinary meaning of ‘opposed to one’s interests,’ … a breach of 

contract that materially increased Assured’s risk of loss would be adverse, because 

                                          
5   That the second part of the Syncora repurchase provision could be triggered by a 
breach that “adversely affects the interests of the Note Insurer,” 2012 WL 
2326068, at *3, without the adjective “materially,” is irrelevant to the question
whether an insurer’s “interest in” a loan is equivalent to the insurer’s risk with 
respect to the loan.  Assured confirms this point; even though, as here, it contained 
only one trigger (which included “materially”), it held that the provision was 
“nearly identical” to the Syncora provision.  Assured, 2012 WL 4373327, at *4.
6   Countrywide erroneously asserts (Reply 34 n.18) that the provision in La Salle 
Bank, N.A. v. Citicorp Real Estate, Inc., No. 01 CIV. 4389, 2002 WL 181703, at
*3 (S.D.N.Y. Feb. 5, 2002), is identical to the provision here.  As Countrywide 
concedes (Reply 33), there was no Credit Enhancer/insurer in Citicorp.  Syncora
distinguished Citicorp on this ground.  Syncora, 2012 WL 2326068, at *8.
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it was opposed to the insurer’s interests.”  2012 WL 4373327, at *4 (emphasis 

added).  Accordingly, both courts held that the repurchase provisions provided for 

repurchase of performing loans so long as the sponsor had breached a warranty that 

materially increased the risk that the loans would fail to perform in the future.  See

Syncora, 2012 WL 2326068, at *5 (repurchase provision “do[es] not provide that 

breaches of representations or warranties must cause any … loan to default, before 

the Note Insurer can enforce its remedies under the repurchase provision”); 

Assured, 2012 WL 4373327, at *4 (agreeing that provision does “not require the 

plaintiff to show that the breaches caused the loans to default”); Assured Guar. 

Mun. Corp. v. Flagstar Bank, FSB, No. 11 Civ. 2375 (S.D.N.Y.), Trial Tr., Nov. 8, 

2012, at 1308:3-16 (explaining principle by analogy to a bank’s decision to make a 

loan to a borrower who, unknown to the bank, made a misrepresentation in the 

loan application:  the test focuses on “the risk at the time the loan was approved,”

not “whether in hindsight [the borrower] was able to pay off the loan,” and “the 

fact that later on the loan turned out to be fully payable is … completely 

irrelevant”).

Also as in Syncora and Assured, the repurchase provision here nowhere 

states that the repurchase remedy requires the loans to be in a state of “default” or 

“non-performance.”  If the parties had intended to make a loan’s default a 

prerequisite to Countrywide’s repurchase obligation, they could have explicitly 
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said so in the contracts.  Since they did not, this Court should “not do so now 

‘under the guise of interpreting the writing.’”  Syncora, 2012 WL 2326068, at *5

(quoting Reiss v. Fin. Performance Corp., 97 N.Y.2d 195, 199 (2001)); Assured, 

2012 WL 4373327, at *5 (similar).

Countrywide never addresses the absence of such language from the 

contracts.  Instead, it points to collateral provisions in an attempt to undermine 

MBIA’s reliance on the plain language of Section 2.04(b).  In fact, these provisions 

are fully consistent with that plain language.   

First, while Countrywide concedes that breaches of “aggregate-level” 

representations can trigger repurchase of performing loans, it contends that

breaches of “loan-level” representations cannot do so.  Reply 26-27, 31.  But

Section 2.04(b) explicitly applies the “materially and adversely affects the interest” 

language to “any representation and warranty in this Section,” R.939 (emphasis 

added)—which includes Section 2.04(a), R.937, which in turn incorporates by 

reference the representations and warranties in Section 3.02(a) of the Purchase 

Agreement and hence encompasses both “aggregate-level” and “loan-level” 

warranties, see, e.g., R.907 (Purchase Agreement § 3.02(a)(57)) (“The Initial 

Mortgage Loans, individually and in the aggregate, conform in all material 

respects to their descriptions in the Prospectus Supplement.”) (emphasis added).  

Moreover, Countrywide’s proposed distinction ignores that the very function of the 
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repurchase remedy is to repurchase individual loans.  See Syncora Guar. Inc. v. 

EMC Mortg. Corp., No. 09 Civ. 3106, 2011 WL 1135007, at *6 n.4 (S.D.N.Y. 

Mar. 25, 2011) (the “repurchase remedy … is a narrow remedy (‘onesies’ and 

‘twosies’) that is appropriate for individualized breaches”).

Second, Countrywide tries but fails to explain away Section 2.10, which

supports MBIA insofar as it expressly contemplates repurchase of “any Mortgage 

Loan that is not in default or as to which default is not imminent.” R.944; see also 

id. (requiring a tax opinion as a prerequisite to such repurchase).  Syncora held that 

an essentially identical provision confirmed that a loan need not be in default to 

qualify for repurchase.  2012 WL 2326068, at *5-6.  Countrywide argues (Reply 

28, 34) that the need for a tax opinion underscores that repurchase of performing 

loans was contemplated to be rare, and specifically to extend only to repurchase of 

performing loans that breach “aggregate-level” and “deemed material and adverse” 

representations and warranties. Countrywide ignores the contract itself, which 

could not be clearer. Contrary to the supposed limitation advanced by 

Countrywide, Section 2.10 explicitly addresses, see R.944, among other 

provisions, Section 2.03, which does not concern either “aggregate-level” or 

“deemed material and adverse” representations and warranties, R.936-

37. Additionally, Section 2.10 applies generally, without qualification, to 
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repurchase of “any Mortgage Loan that is not in default or as to which default is 

not imminent.” R.944 (emphasis added).7   

B. As Syncora And Assured Also Held, Relying On The IAS Court’s 
Decision, The Insurance-Law Causation Rule Underscores That 
Performing Loans Are Contractually Eligible For Repurchase

The insurance-law causation rule, codified in N.Y. Ins. L. § 3106(b), further 

confirms that an insurer need show causation only between the breach and the risk 

on day one of the policy, and need not show a further causal link between the 

breach and any claim or loss during the life of the policy. See MBIA Br. 20-24.  

Assured relied on this insurance-law causation rule as additional support for ruling 

that a loan need not have defaulted to be eligible for repurchase.  2012 WL 

4373327, at *5.  The court explained that, under Section 3106(b), “‘[a] breach of 

warranty shall not avoid an insurance contract or defeat recovery thereunder unless 

such breach materially increases the risk of loss, damage or injury within the 

coverage of the contract.’” 2012 WL 4373327, at *5 (quoting N.Y. Ins. L. § 

3106(b)) (alteration and emphasis in original).  The court further held that this rule 

applies beyond the contexts of an insurer’s claim for rescission or an insurer’s 

defense to a coverage action, including to aid interpretation of a contractual 

repurchase provision.  See 2012 WL 4373327, at *5 (“While it is true that the 

                                          
7   Countrywide’s assertion that a provision like Section 2.10 is included “in every 
transaction” is wrong.  In fact, four of the securitizations in this case do not contain 
such a provision.  See R.3000, 3158, 3227, 3292.
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definition of breach in these [New York insurance] laws expressly applies to 

claims seeking recovery against an insurance company, there is no reason to think 

that the same definition would not apply to the instant matter, where the insurance 

company is suing the seller for breach of warranty.”).  And the court expressly 

endorsed the IAS Court’s explanation that “materiality of breach depends on the 

‘risk of loss.’”  Id. at *5 (quoting MBIA Ins. Corp. v. Countrywide Home Loans, 

Inc., 936 N.Y.S.2d 513, 522 (Sup. Ct. N.Y. Cnty. 2012) (R.84)).     

In Syncora, the court took the same approach:

It is true that EMC is not an insured under the Policy, and that the 
rescission remedies normally available to an insurer do not apply in 
this case.  Nonetheless, … [t]he reasons that underly an insurer’s 
right of rescission—namely, reliance on an insured’s representations 
and warranties—apply equally here. …  Syncora relied on EMC’s 
representations and warranties in deciding whether to insure the 
Transaction and how to price that risk. …  A breach of these 
warranties, if proven, would have adversely affected Syncora’s 
interests as an insurer.

2012 WL 2326068, at *5 (internal citations and footnotes omitted; emphasis 

added).8  The court went on to hold that “New York law does not support EMC’s 

construction” “that any increased risk to Syncora as a result of the alleged breaches 

does not adversely affect Syncora’s interest unless the breach caused a loan to 

default.” Id.  Like the Assured court, the Syncora court expressly endorsed the 

                                          
8   The italicized sentence again refutes Countrywide’s self-serving attempt to limit 
the insurance-law causation rule to the contexts of an insurer’s claim for rescission 
against the insured or an insurer’s defense to an insured’s coverage claim.
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approach of the IAS Court below that there is “‘no basis in law … to mandate that 

MBIA establish a direct causal link between the misrepresentations allegedly made 

by Countrywide and claims made under the policy.’”  Id. at *7 (quoting MBIA, 936 

N.Y.S.2d at 521-22) (alteration in original).9  That principle is amply supported by 

the many authorities that recognize and apply the insurance-law causation rule.  

See, e.g., 6 COUCH ON INSURANCE § 83:19 (3d ed. June 2011) (“The effect of a 

breach of warranty is not altered by the fact that the breach did not, in any way, 

relate to or cause the loss sustained.”); 1-6 NEW APPLEMAN N.Y. INS. L.

§ 6.09[4][a] (2d ed. 2009) (“[B]reach of an express warranty permits the policy to 

be avoided … regardless of whether the breach had any causal connection with the 

loss.”); Levine v. Aetna Ins. Co., 139 F.2d 217, 217-18 (2d Cir. 1943) (per curiam)

(where an applicant for marine insurance misrepresented that the boat was 

equipped with a searchlight, the insurer could not fairly be held responsible for a 

subsequent accident even though it was caused by a submerged obstruction 

                                          
9   Other cases are consistent with Syncora and Assured.  See, e.g., Morgan Guar.
Tr. Co. of N.Y. v. Bay View Franchise Mortg. Acceptance Co., No. 00 CIV. 8613, 
2002 WL 818082, at *15 (S.D.N.Y. Apr. 30, 2002) (enforcing a repurchase remedy 
without even discussing whether loans had gone into default).  Countrywide 
disingenuously attempts (Reply 32-33) to distinguish Morgan on the basis that the 
repurchase obligation there was triggered by “any” breach.  As Morgan held, 
“although section 8(a) refers to ‘any’ breach of warranty, in order for a breach of 
warranty to trigger [the] repurchase obligation, it must be a material breach of the 
warranty in question.”  2002 WL 818082, at *4 (emphasis added).
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undetectable by searchlight).  So too here, New York insurance law makes clear

that a loan need not be in default to be eligible for repurchase.  

Moreover, this conclusion is underscored by the fact that the representations 

and warranties are conditions precedent to MBIA’s contractual duty to issue the 

insurance policies.  See R.821 (“The Insurer agrees to issue the Policy on the 

Closing Date subject to satisfaction of the conditions precedent set forth below.”); 

R.822 (listing as one such condition precedent that “[t]he representations and 

warranties of the Master Servicer, the Sponsor, the Issuer, and the Depositor set 

forth or incorporated by reference in this Insurance Agreement shall be true and 

correct as of the Date of Issuance as if made on the Date of Issuance ….”)

(emphasis added).  As both this language and case law on conditions precedent 

make clear, a condition precedent is by definition satisfied, if at all, based on the 

facts as they exist before the policies are issued, not on facts—such as loan 

defaults—that can occur only after issuance of the policies.  See, e.g., 

Oppenheimer & Co. v. Oppenheimer, Appel, Dixon & Co., 86 N.Y.2d 685, 690 

(1995) (“A condition precedent is ‘an act or event, other than a lapse of time, 

which, unless the condition is excused, must occur before a duty to perform a 

promise in the agreement arises.’”) (quoting JOHN D. CALAMARI & JOSEPH M.

PERILLO, CONTRACTS § 11-2, at 438 (3d ed. 1987)).  In Syncora, the court applied 

exactly this concept in recognizing that the effect of the applicant’s 
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misrepresentations on the insurer’s risk must be judged as of day one of the policy, 

such that the subsequent event (during the policy) of a loan default is irrelevant.  

See 2012 WL 2326068, at *5 (“Indeed, the truthfulness of these representations as 

of the Closing Date was a condition precedent to Syncora’s obligation to issue the 

policy.”).  Courts in other insurance contexts too hold that a condition precedent 

requires consideration of events at or before the contract is executed, not 

subsequent events.  See, e.g., Levine, 139 F.2d at 218 (“Compliance with the 

warranty was a condition precedent to liability and afforded a complete defense 

irrespective of any question of causation.”).  Countrywide entirely ignores the 

“condition precedent” language of the contract here and would transform a 

condition precedent into a condition subsequent.10 Its position should be rejected 

for that reason alone.   

C. Countrywide’s Invocation Of Extrinsic Evidence Is Improper, 
And In Any Event The Extrinsic Evidence Supports MBIA’s 
Position

Lacking any support in the plain language of the contract or in New York’s 

insurance-law causation rule, Countrywide mischaracterizes (Reply 30) testimony 

by former MBIA employee Melissa Brice-Johnson in an attempt to support its 

argument.

                                          
10   In other words, according to Countrywide, the satisfaction of the condition 
depends on the future performance of loans for years subsequent to the closing of 
the transactions.  Under that view, neither party could know if the conditions 
precedent are satisfied until years after the deal is done.
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As an initial matter, this extrinsic evidence should not be considered 

because, as set forth in Point A, supra, the contractual language is clear, 

particularly as informed by the insurance-law causation rule.  See Banco Espirito 

Santo, S.A. v. Concessionaria Do Rodoanel Oeste S.A., 100 A.D.3d 100, 105 (1st 

Dep’t 2012) (“[A] written agreement that is clear and unambiguous on its face 

must be enforced according to the plain meaning of its terms, and extrinsic 

evidence of the parties’ intent may be considered only if the agreement is 

ambiguous.”) (citation omitted).

In any event, Countrywide mischaracterizes Ms. Brice-Johnson’s testimony.  

Ms. Brice-Johnson did not say that a loan must fail to perform to be eligible for 

repurchase; rather, she discussed non-performance in a wholly different context—

non-performance by the sponsor (i.e., Countrywide) of its obligations under the 

contract.  R.6370 (“sponsoring master servicer doesn’t perform according to the 

[contract]”).  Ms. Brice-Johnson subsequently explained, consistent with MBIA’s 

position, that such a breach by the sponsor need not result in any actual default or 

non-performance of the loans; rather, it sufficed if the breach “could adversely 

affect the cash flows.” R.6371 (emphasis added).  

Testimony by Countrywide’s own Chief Risk Officer, John Patrick 

McMurray, confirms beyond doubt that, under Countrywide’s own practice, 

performing loans are eligible for repurchase.  Specifically, when Mr. McMurray 



16

was asked at deposition whether Countrywide “would accept put-back [i.e., 

repurchase] demands even if the loans hadn’t defaulted, provided there was a 

showing of breach of a material rep and warranty,” R.6719, he answered, “I think 

that was probably the case,” R.6720.11  He further explained that the effort by 

Countrywide’s risk group to adopt a loan-must-be-in-default prerequisite for

repurchase eligibility was “more aspirational” than contract-based, id., and in fact, 

far from being required by the terms of the contract, was part of an unsuccessful 

post-hoc initiative “to establish higher standards of proof … for a repurchase 

demand to be effective,” R.6722.12

CONCLUSION

The IAS Court’s Order should be affirmed insofar as it granted partial 

summary judgment to MBIA that, if it proves its claims for fraud and/or breach of 

warranty, it will be entitled to recover rescissory damages from Countrywide.  The 

Order should be reversed only insofar as it denied partial summary judgment to 

                                          
11  Contrary to Countrywide’s assertion (Reply 31 n.17), Mr. McMurray did not 
qualify his answer by saying that Countrywide’s practice of repurchasing loans not 
in default extended only to “aggregate-level” breaches or “deemed material” 
breaches.  
12  Additional admissions by Countrywide witnesses subsequent to the IAS Court’s 
order below confirm Mr. McMurray’s testimony that loans need not be in default 
to qualify for repurchase.  Although this testimony is outside the record on appeal, 
it is included in MBIA’s motion for full summary judgment, which is presently 
pending before the IAS Court.



17

MBIA that the repurchase provision does not require that a loan have defaulted to 

qualify for repurchase.

DATED: New York, New York
                December 26, 2012
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