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There’s a Problem, Now What? Richard Smith of Quinn Emanuel Discusses 
Framing Voluntary Disclosure to Minimize Cost and Maximize Credit 

SELF-REPORTING

By Nicole Di Schino
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If the company is going to disclose, it wants  
to maximize its disclosure credit, which means  
that timing can be critical.
 
FCPAR:  How should a company determine  
the timing of its self-report?
 
Smith:  If the company is at the initial stages of its 
investigation, it should give itself enough time for 
outside counsel and inside counsel to get a firm handle 
on the facts to make sure they know exactly the extent  
of the conduct and who was involved. A company  
should not hit the panic button and run to the SEC  
or DOJ without knowing enough of the facts to make 
a full disclosure. A board of directors needs to consider 
whether the company is prepared to demonstrate  
the facts as currently known or whether it is going  
to produce what it currently knows but provide 
additional facts on an ongoing basis. If an investigation  
is ongoing, that means there are going to be multiple 
disclosures. Under the guidance from DOJ right now,  
the government is going to expect periodic updates 
from the company about the status of that  
investigation. DOJ also may want to shape  
the direction of any ongoing investigation.
 
FCPAR:  What should be gathered before  
a company makes a self-report?
 
Smith:  The company needs to determine where  
relevant information might reside and then take 
measures to preserve that information. It should 
capture images of relevant hard drives, laptops, cell 
phones and other electronic devices. Gathering that 
data demonstrates to the U.S. government that the 
environment is stable and no one is going to destroy 
information relevant to the government’s investigation. 
In a similar vein, the company should lock down its IT 

Once a company has made the difficult decision  
to report possible corruption to authorities, it is  
faced with several questions. When should that call be 
made? To which agency should it report? What should  
it be doing in terms of investigation and remediation 
in the meantime? Richard Smith, a partner at Quinn 
Emanuel and former prosecutor, recently discussed  
this difficult moment for companies with The FCPA 
Report, and offered suggestions on how companies can 
limit the scope of their investigation and gain maximum 
cooperation credit. See “There’s a Problem, Now What? 
Philip Urofsky of Shearman Explains the Logistics  
of Self-Reporting” (Sep. 14, 2016).
 

Deciding When to Call the Government
 
FCPAR:  After a company has decided that self-reporting 
is necessary, what should be its first consideration?
 
Smith:  The current FCPA guidance makes it clear that  
any disclosure must be a fulsome disclosure of all the 
facts. When a company makes the decision to disclose, 
the first question is whether it has gathered the relevant 
facts, or whether it is at least in a position to articulate 
the scope and breadth of the alleged conduct that  
gave rise to the need to make the disclosure  
and identify culpable employees.
 
Under the new FCPA Pilot Program, a company  
may be eligible to receive three benefits from a  
voluntary and prompt disclosure to the government and 
the implementation of an effective compliance program: 
1) it may be eligible to receive a 50 percent reduction off 
the bottom of the applicable U.S. Sentencing Guidelines 
fine range; 2) avoid the appointment of a monitor; and  
3) the government will consider whether a declination  
is an appropriate resolution.
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FCPAR:  In general, is it better for a company  
to discipline those involved first or wait?
 
Smith:  In most cases, it is better to wait. If a company 
takes action first, it runs the risk of being accused by the 
government agencies of preempting their ability to take 
any and all actions they deem appropriate regarding 
those individuals. By taking remedial action beforehand, 
the company may inadvertently put a target or witness 
out of the government’s jurisdictional reach. That, in  
turn, can limit the company’s ability to earn cooperation 
credit because one of the requirements for full credit is 
making witnesses available for interviews and producing 
related documents. If someone has been fired before  
the self-report, the company has no control over  
that person and can no longer make him or  
her available for interviews.
 
FCPAR:  How should the company prepare to meet the 
government’s requirements regarding individuals?
 
Smith:  Before self-disclosing, a company should decide 
whether it is willing to produce individuals for interviews 
and, if so, which ones. Then the question becomes 
whether those individuals need to be provided with 
counsel. That will depend on what the local laws say 
about an employee’s right to representation.
 
FCPAR:  Are there any other remediation steps  
a company should be sure to take before  
it self-reports?
 
Smith:  Yes. A company should begin immediately to 
evaluate the effectiveness of its compliance program to 
determine what allowed the conduct at issue to occur in 
the first instance and then take steps to implement new 
policies and procedures to ensure that the conduct is not 
ongoing. A company planning to self-report should also 
provide appropriate training, both online and sometimes 
in-person, to the relevant personnel to ensure they know 
that the conduct was inappropriate and are familiar with 
the company’s related policies. It is also advisable for  
the company to audit the part of the business where  
the conduct occurred so that it can answer any  
questions the government might have. The  

infrastructure and make sure that automatic  
delete functions have been suspended in  
the relevant parts of the company.
 
FCPAR:  To what extent does local counsel  
need to be involved at this point?
 
Smith:  Even before the company makes the decision to 
self-disclose, it should work with outside counsel in both 
the U.S. and in the local areas involved to come up with 
an investigative plan. The company needs to understand 
what the laws in the relevant countries do and do not 
allow in terms of data collection and transfer as  
well as the relevant employment laws.
 
FCPAR:  What should the company do if there are foreign 
laws that might impede the investigation?
 
Smith:  Any opinions of local counsel regarding the 
collection of documents should be memorialized so  
that there is a ready answer when the DOJ or SEC asks  
for certain documents after the self-disclosure.
 
[See our two-part series on China’s State Secrets  
Law: “A Primer for Anti-Corruption Practitioners  
(Part One)” (Jun. 29, 2016); and “Six Things to Consider 
When Engaging in Internal Investigations in China  
(Part Two)” (Jul. 13, 2016).]
 

Taking Steps to Remediate Before Self-Reporting
 
FCPAR:  Are there other issues surrounding  
the timing of the self-report?
 
Smith:  A company also needs to consider whether 
it should self-report before or after undertaking 
remediation. The FCPA Guidance, the Yates Memo and 
the Pilot Program all emphasize that companies not only 
need to provide all the facts but also need to identify bad 
actors. Once a company has identified bad actors, the 
question is whether they should be disciplined before 
the self-report and, if so, what form that discipline  
should take. Should the people involved be suspended 
without pay or terminated due to their conduct? Or is 
some form of remedial training sufficient?
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FCPAR:  How can a corporation avoid undertaking  
a global investigation?
 
Smith:  The government has made it clear it won’t  
ask a corporation to “boil the ocean.” There has to be a 
factual reason for jumping from country A to country 
B to country C. If employees have moved around a lot 
in a company and there is a pattern of conduct in one 
country, the government is likely to ask how, if those 
employees engaged in illicit conduct in country A, it  
can ensure that the same employees didn’t engage 
in similar conduct in country B. In that scenario, a 
corporation might consider undertaking some type 
of corruption audit in the other country where the 
employees have moved to ensure there are no warning 
signals there. Then, the company’s outside counsel can 
go into the DOJ and say, “We assumed that you might 
be concerned that the employees that engaged in the 
conduct in country A now work in country B, but we’ve 
done an audit in country B and have not found any red 
flags that would give us any reason to believe that  
the conduct that we saw in country A has  
occurred or is occurring in country B.”
 
See “How to Conduct an Anti-Corruption Investigation: 
Ten Factors to Consider at the Outset (Part One of Two)” 
(Dec. 18, 2013); “Developing and Implementing the 
Investigation Plan (Part Two)” (Jan. 8, 2014).
 

Who to Call
 
FCPAR:  Who actually makes the phone  
call to the government?
 
Smith:  Typically, the outside counsel who conducted 
the investigation and gave advice about making the 
disclosure would be the person who picks up the phone 
and calls someone at the DOJ Fraud Section or at the SEC 
FCPA unit. Normally, outside counsel might reach out to 
the Chief of the DOJ Fraud Section, the Deputy Chief in 
charge of the SEC FCPA program or the Assistant Deputy 
Chiefs and explain that a client is considering making a 
self-disclosure and request a meeting. Then, managers  
at the respective government agency can assign  
a trial lawyer to the matter.
 

company should evaluate whether the compliance 
function and the audit function are independent from 
each other, and, if not, should implement a strong, 
independent audit function.
 
FCPAR:  Why is it important to have an  
independent audit function?
 
While the internal audit function and compliance 
function share similarities in responsibility, there are  
key differences. The internal audit function’s primary  
role in a company is to: 1) provide independent, 
objective assurance to management and the board of 
directors that risks are being managed to an acceptable 
level; 2) ensure the reliability and integrity of financial 
and operational information; 3) ensure that the 
company’s asset are safeguarded; and 4) ensure  
that the company is following all applicable legal  
and regulatory requirements and is in compliance  
with the company’s internal policies and controls.
 
See “Employee Discipline and Internal Investigations 
After the Yates Memo” (Nov. 9, 2016)
 

Managing the Size of the Investigation
 
FCPAR:  How can a corporation try to limit the scope  
of an investigation once it self-reports?
 
Smith:  Outside counsel should try to control what the 
company has to do by clearly defining the scope of the 
investigation. For instance, if there is an allegation in one 
country but there are no red flags for other countries,  
the company may want to position its disclosure as:  
“The problem is in country X and the company is not 
signing up for a worldwide review.” Unless there are  
facts requiring a look at other countries, a disclosure 
should be crafted as narrowly as possible to  
encompass the conduct in question and not  
invite a multi-year investigation.
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FCPAR:  What other authorities, if any,  
should be contacted?
 
Smith:  If a company has exposure in the United States 
to the FCPA, more than likely it is going to have potential 
exposure to the corruption laws in the country where 
the conduct occurred. A company does not want to pay 
twice for this. If there is going to be a public settlement 
with the U.S., counsel has to think about disclosing to 
regulators in the country where the conduct occurred 
because the factual basis for a U.S. settlement can be 
used by regulators in other countries to bring  
their own cases.
 
See “Brazilian Enforcers Are MVPs in Odebrecht and 
Braskem Settlements (Part Two of Two)” (Feb. 1, 2017).
 

The Initial Meeting
 
FCPAR:  What happens once the outside counsel  
calls the government?
 
Smith:  The government is pretty prompt in responding 
to such a call or an email, usually before the end of the 
day. Then it is just a matter of scheduling a meeting to 
begin to explain what counsel has been retained to do  
for the company and what the allegations are. The  
lawyer should provide an initial assessment of what  
the problems are and where the investigation  
is headed if it has not been completed.
 
FCPAR:  What happens at the initial self-disclosure 
meeting with the government?
 
Smith:  Outside counsel typically will disclose  
whom he or she represents and identify the issue  
that is inspiring the disclosure. Facts as currently known 
should be described, the investigative plan should be 
outlined, as should the steps that have been taken to 
preserve evidence including physical documents as 
well as electronically stored information. A time frame 
for reporting on developments as the investigation 
proceeds should be established. As part of this initial 
meeting, counsel typically identify who bad actors  
might have been and explain when they might 
be interviewed once documents relevant to the 

FCPAR:  Should counsel to publicly traded companies  
call the DOJ, the SEC or both?
 
Smith:  That will depend on whether the conduct  
could be considered material to a company’s finances 
and which agencies have jurisdiction over the conduct. 
In a situation where conduct may not be material and if 
disclosure counsel concurs that this does not necessarily 
trigger any obligations under security regulations, the 
lawyer can just call DOJ. For example, if the matter 
involves only a grease payment and the company  
is a billion-dollar-a-year concern, that payment is 
probably immaterial to the company’s books and 
records. If, however, a small publicly traded company is 
involved with a $100 million bribe, that scenario might 
be material to the company’s books and records or raise 
questions about the company’s internal controls.
 
But, a best practice typically is just to go ahead and 
speak to both the DOJ and the SEC when a publicly 
traded company is involved. If disclosure is just made  
to the DOJ and not the SEC, the SEC might not give  
credit for the disclosure because it did not learn  
of the matter from the company itself.
 
FCPAR:  Should the FBI be contacted separately?
 
Smith:  Typically, the FBI will be brought in by the  
DOJ at most initial disclosures. The government will have 
an FBI agent present in the room documenting what is 
being said. If the DOJ ever needs a witness, they have 
their own built-in witness with that agent. A company’s 
representatives should be as accurate as possible in 
making statements so that they cannot be accused of 
making a false statement or impeding an investigation 
by not giving the facts correctly from the DOJ,  
SEC or FBI perspective.
 
FCPAR:  Do state regulators need to be alerted?
 
Smith:  State regulators here in the U.S. generally do not 
need to be contacted for a pure FCPA violation unless,  
for some reason, they have jurisdiction over the  
issue, which is highly unlikely.
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requests, then he or she should take  
steps to mitigate that risk.
 
FCPAR:  What happens after that initial meeting?
 
Smith:  The investigation will be ongoing. Counsel  
has to brief the government on the scope of the 
investigation and identify who will be interviewed 
and what documents are going to be reviewed. After 
interviews have been conducted, documents reviewed 
and issues identified, the company will need to take 
appropriate steps to remediate the issues and put in 
policies and procedures to prevent the issues from 
recurring. During the investigation, counsel will be 
making periodic presentations, probably on a quarterly 
basis, and reporting on what has been found, what issues 
still exist or how some issues have been resolved.
 
“Creating Value in FCPA Investigations Through 
Increasing Cooperation Credit” (Jan. 13, 2016).
 

Moving on to Settling the Matter
 
FCPAR:  How does a company transition from the 
investigation phase to a settlement negotiation?
 
Smith:  By the time counsel completes the investigation, 
the government should have a pretty good idea of what 
the issues are based on the periodic updates and the 
scope of the investigation. Once the investigation is 
done, then the lawyer is basically providing a summary 
presentation explaining what the allegations were, 
who the alleged bad actors are, the facts discovered, 
the key documents and what the company has done to 
upgrade its compliance program to prevent issues from 
occurring in the future. There will also need to be some 
discussion about whether bribes were actually paid, in 
what amounts and what profits the company gained as a 
result of the bribes. And then, counsel might indicate the  
discount from the guidelines that the company would  
like or even assert that, given the company’s cooperation, 
an action by the government is unwarranted.
 
See “How Can a Company Improve Its Chances of 
Obtaining an FCPA Declination?” (Jul. 10, 2013).

investigation have been reviewed. There can be times 
where the DOJ or the SEC will ask that interviews be 
deferred as they may want to conduct their  
own proactive investigations.
 
FCPAR:  What documents should be brought  
to the initial disclosure meeting?
 
Smith:  It depends upon what state the investigation 
is in. If the investigation is completed, which would 
be unlikely, then counsel should be prepared to do a 
presentation on the entire investigation, identifying 
who was interviewed and what the findings were. That 
typically never happens because counsel is more likely 
to be contacting the government before an investigation 
is completed. That initial meeting, then, might really 
be more a meet-and-greet. The government might 
ask for a copy of the investigative plan and for a list of 
proposed search terms. It might ask to augment those 
search terms or to make sure from its perspective the 
terms are broad enough to capture the conduct at issue. 
Sometimes, the government has questions about a 
company’s preservation steps and will ask to see the data 
preservation protocol. It may also ask to review litigation 
hold notices to make sure they are sufficiently fulsome.
 
FCPAR:  What should counsel do if a company  
opts to self-report before an in-depth  
investigation has been initiated?
 
Smith:  If counsel shows up at that first government 
meeting without an investigative plan, proposed 
search terms or preservation steps, he or she can try to 
convince the government that the company is being a 
good corporate citizen and has retained counsel that 
will conduct a thorough and independent investigation. 
The government will want to know how the company 
is making sure that employees do not begin deleting 
information as the investigation begins. Counsel can 
mention any preservation notice sent to employees 
warning them not to delete anything. Any additional 
steps, such as the company’s plans to collect data 
remotely where there are no legal prohibitions on doing 
so, might also be explained. In the rare instance when 
counsel has reason to be concerned that an employee 
might not follow the company’s requirements and 


