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In May 2024, the U.K. Supreme Court’s judgment in
RTI Ltd. v. MUR Shipping BV answered the following
questions: (1) what does a “reasonable endeavours”
obligation require a party to do in the context of a
force majeure clause, and (2) is the party who wishes
to rely on that clause obliged to accept supposedly
pragmatic, non-contractual, work-around solutions?
At first glance, the question might seem esoteric.
However, the judgment touched upon an enduring
debate at the heart of English jurisprudence regarding
contractual interpretation: should courts favour
principles of commercial flexibility and reasonableness
or contractual certainty and predictability?

Force Majeure: The Concept

Force majeure clauses are common in contracts and

operate to excuse (and relieve from liability) one or
both of the parties from performing the contract (in
whole or in part) upon the occurrence of supervening
events beyond the parties’ control. As Mr. Justice
Knowles put it, force majeure is simply “a label for a
list” of supervening events the parties agree should
excuse non-performance. See Sucden Middle-FEast v.
Yagci Denizcilik Ve Ticaret Ltd. Sirketi [2018] EWHC
3873 (Comm).

Under English Law, force majeure clauses are
entirely a matter of contractual interpretation,
with the wording of the clause itself regulating
the occurrence of the event. See Tandrin Aviation
Holdings Ltd. v. Aero 1oy Store LLC [2010] EWHC
40 (Comm) at [43]. Because they are not governed
by abstract legal principles or case law (as is the case
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with common law doctrines such as frustration), force
majeure clauses provide the parties with both a degree of
contractual freedom and commercial certainty.

Force majeure clauses are commonly circumscribed
in scope by “reasonable endeavours” carve-outs that state
that a party is not relieved from liability for failing to
perform unless it uses “reasonable endeavours” to avoid
or mitigate the effects of the force majeure event. The
rationale is simple: to temper the suspension of a party’s
obligations by requiring the party concerned to try and
overcome the effect of the force majeure event before
relying on the forbearance that the clause provides.

Force Majeure in Recent Years

Force Majeure clauses have provided a wellspring for legal
disputes—especially in recent years, in the wake of both
Covid-19 and the U.K’s departure from the European
Union. The case of PD Teesport Ltd. v. P&O North Sea
Ferries Ltd. [2023] EWHC 857 (Comm) touched upon
both issues. There, an agreement between a port operator
(P) and a ferry operator (F) required F to make a shortfall
payment if F failed to import/export via the port at least
120,000 units each year. The agreement (in broad terms)
excused a failure to meet that requirement if doing so
would be impossible “solely due to economic factors
resulting from the U.K's exit from the European Union”
and/or Covid-19. When F failed to meet the minimum
volume requirement, it relied on a number of events to
avoid liability under the force majeure clause. B, on the
other hand, sought payment of the shortfall and applied
for summary judgment in respect of that claim. Although
the Court accepted that Covid-19 and/or Brexit could
constitute force majeure events, the Court held that F
had failed to establish a specific linkage between either
event and the port’s operations. This decision served as a
reminder that whether a force majeure clause is triggered
depends on a close textual analysis of the clause itself and
that, where a clause requires specific conditions to be met,
itis insufficient to rely on broad assertions as to the impact
of a force majeure event. Instead, a specific linkage must
be shown between the event and the non-performance
(which could not be proven in this case, at least in any
significant sense).

Another case, Travelport Ltd. v. Wex Inc. [2020]
EWHC 2670, concerned a contractual provision that
conditioned completion of a Share Purchase Agreement
(SPA) on satisfaction of pre-conditions, including that,
between exchange and completion, there should not be
“any Material Adverse Effect” (MAE) or any change or
developments “that would reasonably be expected to
have” an MAE. Although the MAE clause contained a
carve-out for conditions arising from pandemics, the SPA
also made clear that pandemics would count as an MAE

if it could be shown that there was a “disproportionate”
impact on the target companies relative to the “other
participants in the industries in which [they] operate.”
After exchange, the buyer attempted to withdraw from
the transaction, in purported reliance on Covid-19.
The Court’s decision turned on the construction of the
MAE clause and the definition of “industry participants.”
The sellers (who wanted the deal to complete) argued
for a narrow interpretation of “industries”, arguing that
the appropriate industry comparator was the travel
payments industry, and companies operating within
it (the rationale being that all industry participants in
that industry were likely to have been affected by the
Covid-19 pandemic, meaning the target businesses
would be no more affected than other businesses in this
industry and the carve-out would not apply). The buyer
argued for a more broad interpretation of “industries”,
claiming that it was a reference to companies operating
within the business-to-business (B2B) payments industry
(in which it could be said that the target companies
were more disproportionately affected relative to their
industry co-participants). The Court preferred the buyer’s
interpretation (i.e., that the appropriate comparator
‘industry’ was the B2B payments industry in general).
As to the seller’s preferred interpretation, the Judge said
she was not prepared to imply additional meaning to
an undefined term, especially where there was “relative
paucity” of evidence to suggest that the “travel payment
industries” was a term that of established use. .

Force Majeure in the Context of Sanctions

More recent force majeure cases have touched upon the
increasingly relevant issue of sanctions. In 2020, the
English Court of Appeal handed down judgment in
Lamesa Investments Ltd. v. Cynergy Bank Ltd. [2020]
EWCA Civ 821. There, the lender (L) made a loan to
a U.K. bank (C). L was then designated under the U.S.
sanctions regime as a “blocked person.” C refused to repay
the loan on grounds that to do so would expose it to the
risk of secondary sanctions, and it invoked a provision
in the facility agreement that effectively excused non-
payment if sums had not been paid “in order to comply
with any mandatory provision of law, regulation or order
of any court of competent jurisdiction.” L argued that
C’s reliance on this provision was misplaced because (1)
U.S. secondary sanctions legislation contained no express
prohibition on payment; (2) Cs non-payment was
based on a hypothetical (it was wishing to avoid possible
secondary sanctions); and (3) “mandatory” should be
interpreted narrowly as referring only to laws applying
to U.K. entities making sterling payments. The Court of
Appeal disagreed. What mattered was C’s reason for not
paying and not whether it was only likely to be sanctioned



if it made the payment. The Court commented that if
a “mandatory” provision of law only referred to law
that specifically forbade C to pay, it would be virtually
impossible for that clause to take effect. Instead, the
drafters must have intended C to be able to rely on this
clause if its reason for non-payment was compliance
with a foreign statute. The bottom line: although the
U.S. sanctions legislation did not purport (on its face) to
prohibit payment by C to L, its effect was tantamount to
a prohibition, and s argument that there was a difference
between noncompliance with U.S. secondary sanctions
versus noncompliance with #he policy or spirit of the U.S.
sanctions regime was semantic.

MUR Shipping
MUR Shipping is the most recent example of a case dealing
with the intersection of sanctions and force majeure.
There, the Dutch freight company MUR Shipping
(MUR) entered into a contract with RTI Limited (RTT),
a majority owned subsidiary of Russian aluminium
producer, UC Rusal (Rusal). The contract provided for
the monthly shipment of bauxite from Guinea to Ukraine
in exchange for freight payments in U.S. dollars from RTI
to MUR.

The parties’ dispute centered on Rusal’s designation as
a sanctioned entity under U.S. sanctions. Although RTI
itself was not designated, as a majority-owned subsidiary
of Rusal, it became subject to the same restrictions as its
parent. Four days after Rusal’s designation, MUR issued
a notice to RTT pursuant to clause 36.3 of the contract,
noting that the payments to which it was entitled were
prevented by U.S. sanctions, and claiming that the
sanctions constituted a force majeure, entitling it to
suspend the shipments of bauxite. Clause 36.3 of the
relevant contract provided that:
A Force Majeure Event is an event or state of affairs which
meets all of the following criteria:

o It is outside the immediate control of the Party giving
the Force Majeure Notice;

It prevents or delays the loading of the cargo at the
loading port and/or the discharge of the cargo at the
discharging port;

o It is caused by any rules or regulations of
governments or any interference or acts or directions
of governments, the restraint of princes, restrictions
on monetary transfers and exchanges;

* It cannot be overcome by reasonable endeavours from
the Party affected.

RTI rejected the notice and proposed a work-around
solution: it would pay MUR in euros instead of dollars,
and bear any additional transaction costs or exchange rate
losses incurred in connection with converting the euros

received by MUR into dollars. MUR declined, insisted
upon its entitlement to suspend performance and refused
to nominate any vessels for affreightment.

Around two weeks later, following a further Office of
Foreign Assets Control (OFAC) announcement which (in
broad terms) allowed the parties to resume shipments for
a period of time, MUR resumed nominations of vessels
and began to accept euro payments from RTI. However,
the short gap of non-performance had nonetheless caused
RTT to incur costs of chartering seven replacement vessels.

RTI commenced London Maritime Arbitrator
Association arbitration proceedings, arguing that MUR
had not been entitled to rely on clause 36.3 as it had failed
to use reasonable endeavours to overcome the effects of
the force majeure. RT1 claimed damages for the cost of
chartering the replacement vessels to bridge the gap in
which MUR had suspended performance. The Tribunal
considered that the terms of the force majeure could have
been overcome by reasonable endeavours by MUR, who
ought to have accepted RTT’s “completely realistic offer”
to pay in euros (which, it said, would have resulted in no
detriment). On this basis, the Tribunal granted RTT the
relief it sought.

High Court and Court of Appeal

MUR obtained leave from the English High Court to
pursue an appeal under section 69 of the U.K. Arbitration
Act 1996 on the following question: is a party required
by the exercise of reasonable endeavours, to accept non-
contractual performance in order to circumvent the effect
of a force majeure or similar clause? MUR’s answer to this
question was negative and RTT’s answer was affirmative.

Justice Jacobs of the High Court sided with MUR.
Citing the 131 year-old case of Bulman v. Fenwick & Co.
[1894] 1 QB 179, Mr. Justice Jacobs ruled that the key
consideration in determining whether a party is required
to exercise reasonable endeavours is 7o¢ the reasonableness
(or otherwise) of the affected party’s conduct, but rather,
what the contract says. Any other conclusion would risk
the contract being “beset by uncertainty.”

The judgment was appealed by RTT and, seven months
later, both parties appeared before the Court of Appeal.
By a 2-1 majority (with Arnold L] dissenting), the Court
decided that the force majeure event could have been
“overcome” by accepting RTT’s offer (which would have
resulted in no detriment to MUR). In the majority’s view,
the use of the non-technical word “overcome” implied
that non-contractual performance in an event of force
majeure was acceptable. The judgment divided opinion.
Although some commended its commercial rationale and
pragmatism, others argued that it constituted a departure
from the traditionally deferential approach taken by
English courts to the interpretation of contracts and to



generally give effect to parties’ intentions as evinced by
the contract’s natural and ordinary meaning,.

The U.K. Supreme Court put that debate to rest on
May 15, 2024 holding that MUR was able to rely on the
force majeure clause and was not obliged to accept non-
contractual performance. As such, its rejection of RTT’s
offer did not constitute a failure to exercise reasonable
endeavours. The Court did not pay close regard to the
word “overcome”—their view was that the question of
whether reasonable endeavours required the affected party
to accept non-contractual performance is one of general
application relevant to most contracts, not a question of
interpreting a specific provision in a specific contract. It
should therefore be addressed as a matter of principle, in
accordance with ordinary contractual principles.

Principles at Play in the Judgment
The Court’s judgment contained a number of important
clarifications regarding reasonable endeavours provisos
including that, for a party to rely on such a clause, the
affected party must be able to show that the force majeure
event caused its failure to perform, and that “failure to
perform” means failing to perform in accordance with
the contracts terms. In short, its purpose is to maintain
contractual performance, not to substitute a different
performance. MUR and RTT could have included express
wording in the force majeure clause requiring the exercise
of reasonable endeavours to include acceptance of non-
contractual performance. The fact that they did not was
sufficient for the Court to find that MUR was not required
to accept RTT’s offer of non-contractual performance.
The judgmentalso underscored the importance of three
more general principles that have formed the cornerstone
of numerous debates in English jurisprudence. First, that
parties are generally free to contract on whatever terms
they choose (and that those terms should be given effect).
Second, that clear wording is required to forgo contractual
rights. And third, that effectively forcing a party to accept
non-contractual performance of obligations (in the name
of putative “reasonableness”) would be tantamount to an
unwelcome departure from certainty and predictability
(both seen as hallmarks of English commercial law, and the
English common law more generally). All three principles
were at play when the Court described RTT’s case as “not

Since 1984, the U.S. Supreme Court’s Chevron doctrine
required courts to defer to administrative agencies

anchored to the contract” and giving rise to “considerable
legal and factual uncertainty,” as well as its comment that
“there is no justification for creating needless additional
uncertainty by departing from the standard provided by
the terms of the contract and hence by what constitutes
contractual performance.”

Comment

At the heart of MUR Shipping was a dichotomy between
competing visions of howa contractoughtto beinterpreted
with those favouring flexibility and reasonableness on one
side, and those favouring contractual freedom, certainty,
and predictability on the other.

In siding with the latter, the Court’s judgment was
reflective of an approach taken by the Court to questions
of contractual interpretation in recent years, following
its judgment in Arnold v Britton [2015] UKSC 36. That
judgment re-emphasised the sanctity of freedom of
contract and commercial certainty at the heart of English
law, and the importance of a rigorous textual analysis of
contractual terms. Although the commercial context and
“business common sense” were to be taken into account,
these factors were 70t to be at the expense of a proper
textual analysis: the court does not exist to re-write the
parties’ contract when things go awry.

For parties who wish to retain a degree of flexibility
in a world characterized increasingly by instability,
protectionism and shock events, it is important that—at
the outset of a contract negotiation—the parties consider
whether to include express provisions for non-contractual
performance in any reasonable endeavours proviso.
Equally, those subject to existing contracts may wish to
revisit the drafting of their force majeure clauses to clarify
more expressly that affected parties should accept non-
contractual performance (where such performance would
result in no prejudice to the affected party). Either way,
the decision shows that, regardless of the contractual
obligation concerned (and however seemingly immaterial
e.g., the currency of payment), absent clear wording
requiring a party to accept an offer of non-contractual
performance, that party will not be required to do so,
and the other party will be forced to put up with the

consequences.

“reasonable” or “permissible” interpretations of ambiguous
statutes. No longer. The near-universal prediction that a



newly constituted U.S. Supreme Court, openly skeptical
of the administrative state and vigilantly protective of
Article III prerogatives, would discard Chevron has proven
correct: in June 2024, the Court expressly overruled
Chevron along partisan lines in Loper Bright Enterprises v.
Raimondo.

Background and History of Judicial Deference to
Agency Interpretation of Statutes

The Administrative Procedure Act (APA) is the
cornerstone for judicial review of agency statutory
interpretations. The 1946 APA established a framework
to manage the unprecedented administrative expansion
of the New Deal and continues to govern the process by
which federal agencies develop and issue regulations. The
Act also provides for judicial review of agency statutory
interpretations, stating that “the reviewing court shall
decide all relevant questions of law, interpret constitutional
and statutory provisions, and determine the meaning or
applicability of the terms of an agency action.”

The APA generated considerable caselaw after its
passage, the meaning of which has been hotly contested.
Deference advocates argue that post-APA courts often
deferred to agencies reasonable interpretations of
statutes, while deference skeptics argue that statutory
interpretation remained the sole province of the courts
and that although courts occasionally deferred to agencies’
fact-intensive determinations, that was never the case for
pure questions of law.

Chevron entered the judicial canon in the summer of
1984, though no one immediately recognized its import.
Yet by the end of the decade—perhaps as a result of the
embrace of the D.C. Circuit (including, famously, by one
Judge Scalia)—Chevronhad become alandmark, garnering
hundreds of judicial citations. Subsequent caselaw built
upon Chevron, with the doctrine attracting criticism,
particularly (though not solely) from conservative jurists.
On an increasingly conservative U.S. Supreme Court, that
criticism crescendoed over time, such that when the Court
granted certiorari to resolve whether Chevron “should be
overruled or clarified” in May 2023, the writing was on
the wall.

The Facts

Loper Bright centered on fishery regulations issued by
the National Marine Fisheries Service (NMES). The
NMES, relying on a statutory grant of authority from
the Magnuson-Stevens Fishery Conservation and
Management Act (MSA), had issued regulations requiring
certain Atlantic herring vessels to pay for on-vessel
observers, costing the effected businesses up to twenty
percent of their annual returns. Fishing interests brought
suit, alleging the NMFS regulations were not authorized

by the MSA. The D.C. Circuit ruled against the fishing
interests, relying upon Chevron. The U.S. Supreme Court
granted certiorari, expressly asking whether “Chevron
should be overruled or clarified.”

The Majority

The majority 6-3 decision, authored by Chief Justice
Roberts, squarely stated that “Chevron is overruled” and
that the APA requires reviewing courts to “exercise their
independent judgment in deciding whether an agency
has acted within its statutory authority.” Though never
explicitly stating that Chevron is incompatible with the
constitution, the majority began with constitutional
principles, outlining the framers’ vision for an independent
judiciary to interpret the nation’s laws. Although the early
Court “recognized from the outset . .
independent judgment often included according due
respect to executive branch interpretations of federal
statutes,” that respect did not bind the judiciary to any
reasonable interpretation provided by the executive.
Instead, courts were required to exercise independent

. that exercising

judgement. Recognizing that New Deal courts occasionally
applied a deferential standard of review to “fact-bound
determinations” issued by administrative agencies, the
majority then explained that such deference did not
extend to purely legal questions. Thus, “[n]othing in the
New Deal era or before it . . . resembled” the deference
afforded by Chevron.

The majority next turned its attention to the APA. The
APA’s command that “the reviewing court shall decide all
relevant questions of law” and “interpret constitutional
and statutory provisions” left no room for deference to
agencies  interpretations of law. The majority explained
that legislative history was in accord, confirming that the
APA “incorporates the traditional understanding of the
judicial function.”

Chevron could not be saved by a presumption that
Congress intended agencies, rather than courts, to resolve
statutory ambiguities. Ambiguities are not delegations,
the majority reasoned, and courts—not agencies—are the
bodies best equipped to find the best meaning of a statute.
These factors are not overcome by agencies subject
matter expertise. The legislature “expects courts to handle
technical statutory questions,” and courts, guided by the
parties and amici, are capable of soundly interpreting
technical subject matter.

Finally, the majority rejected the argument that szare
decisis required the Court to maintain Chevron. The
Chevron decision’s failure to even cite the APA indicated
the decision was “fundamentally misguided” from the
start. Four decades of intervening judicial tweaks then
proved the doctrine “unworkable.” Moreover, Chevron had
failed to generate meaningful reliance interests, allowing



“an agency to change positions as much as it likes.”
Though the majority’s decision was far-reaching, it
also outlined caveats. The decision expressly noted that
it did “not call into question prior cases that relied on
the Chevron framework,” despite the Courts “change
in interpretive methodology.” In addition, the majority
noted that Congress can expressly authorize an agency “to
give meaning to a particular statutory term,” to “fill up the
details of a statutory scheme,” and “to regulate subject to
the limits imposed by a term or phrase that leaves agencies
with flexibility, such as ‘appropriate’ or ‘reasonable.””

The Dissent

Justice Kagan, joined by Justices Sotomayor and Jackson,
took the pen in dissent. The dissent defended Chevron
as reflecting a presumption of congressional intent:
Congress usually prefers that expert agencies fill statutory
gaps rather than inexperienced courts, and Chevron wisely
embodied that presumption. Agencies enjoy subject-
matter expertise and experience with complex regulatory
regimes that courts do not. In addition, the gap-filling
required to address statutory ambiguities is more a
question of policymaking than a question of law, and thus
more suited for the political branches than for unelected
judges. The majority had disregarded stare decisis and
“fipped the script’—a “rule of judicial humility” was
now “a rule of judicial hubris.”

Consequences and Questions

Unlike Chevron, Loper Bright is immediately recognizable
as it landmarks and ushers in a new era of administrative
law. Though the ruling poses many questions that will
only be answered with time, parties and practitioners can
expect a number of immediate consequences.

* Loper Bright is almost certain to result in an increase
in challenges to agency statutory interpretations.
An increase in litigation is also likely to be abetted
by the Court’s other consequential administrative
law decision of the term, Corner Post, Inc. v. Board of
Governors of the Federal Reserve System, holding thata
claim under the APA’s six-year statute of limitations
does not accrue until the plaintiff is injured by
agency action, rather than when the contested
regulation is issued. Moreover, courts, no longer
required to defer to agencies’ permissible statutory
readings, are likely to be more receptive to regulated
parties’ challenges. And although the majority
expressly stated that prior reliance on Chevron was
not sufficient reason to overrule a decision, litigants
will likely argue that prior agency interpretations are
flawed in other ways, presenting regulated parties
opportunities for creative challenges.

One particular focus of litigation is likely to be
the permissible scope of congressional delegations.
The majority, though recognizing delegations were
permissible “subject to constitutional limits” like
the major questions doctrine, did not attempt to
explain the scope of the permissible. Over the next
several years, those battles are likely to unfold in
the lower courts, with litigants testing the limits of
constitutional non-delegation principles, the major
questions doctrine, and ambiguous delegations.

Administrative
circumspect when issuing new regulations, avoiding
aggressive readings of the law and changes to
statutory interpretations over time. With agency
interpretations under increased scrutiny, agencies
are incentivized to interpret statutes as they believe
a reviewing court would, lest new regulations be
cut down through litigation. Regulations may also
become more consistent over time and through
presidential administrations, as a more interpretive
burden is placed on the courts and the executive is
disincentivized from changing course. On the other
hand, Loper Bright may result in increased circuit
splits, with appellate courts disagreeing about
the single best meaning of a statute. As a result,
regulated parties may face different applications of
the law in different areas of the country until the
U.S. Supreme Court resolves the split.

agencies may become more

Lower courts—who do not enjoy the luxury of the
U.S. Supreme Courts discretionary docket—may
develop new interpretive tools to navigate their high
administrative law caseload. Skidmore deference,
under which agency interpretations are “entitled to
respect,” may prove a convenient fallback in cases
centered on technical subject matter.
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Pending Legislation Provides Hopeful Signs for a
Stablecoin Regulatory Regime

It has been a truism for years that the current U.S.
regulatory framework is ill-equipped to deal with
cryptocurrency and other digital assets, and Congress has
been awash in potential cryptocurrency bills of all kinds.
Although any major regulatory overhaul is unlikely in an
election year, there are promising signs that legislation
may soon provide certainty, at least in one specific arena
in significant need of reform—stablecoins.

The Financial Stability Oversight Council and the
President’s Working Group on financial markets have
identified the need for stablecoin legislation to close a
regulatory gap, a course of action supported by both Federal
Reserve Chair Jerome Powell and Treasury Secretary Janet
Yellen. The existence of such a gap was further illustrated
by the District of D.C.’s decision in June that BUSD, a
Binance-offered stablecoin redeemable on a one-to-one
basis for U.S. dollars, is not an “investment contract”
under the controlling Howey test, because purchasers
would not expect to share in investment returns. S.E.C.
v. Binance Holdings Lid., 2024 WL 3225974, at *25
(D.D.C. June 28, 2024); see S.E.C. v. W,J. Howey Co.,
328 U.S. 293, 298 (1940).

The House of Representatives’ attempt to close this
gap comes in the form of H.R. 4766, the Republican-
backed Clarity for Payment Stablecoins Act of 2023,
sponsored by Rep. Patrick McHenry [R-NC]. It passed
the House Financial Services Committee on July 27,
2023. That passage was contentious, as McHenry and the
committee’s ranking Democrat, Rep. Maxine Waters [D-
CA] blamed each other for a negotiation stalemate, and
the bill has not progressed to a full House vote. Forward
progress has resumed, however, with the bipartisan
Senate Lummis-Gillibrand Payment Stablecoin Act, S.
4155, introduced April 17, 2024. The two bills share
some fundamental premises; first, that stablecoins must
be backed by a reserve, and second, that any stablecoins
must be issued by a licensed and regulated custodian.

The Lummis-Gillibrand bill entirely prohibits (and
the House bill would place a two-year moratorium on)
so-called algorithmic stablecoins, which use an algorithm
to manipulate the supply and demand of digital assets in
an attempt to maintain the stablecoin’s value, without
the need for a reserve of non-digital assets. The necessity
of this provision was illustrated by the collapse of
algorithmic stablecoin TerraUSD in May 2022, causing
contagion across the cryptocurrency industry. Both
pending bills reject this algorithmic approach and instead
require stablecoins to be backed on a one-to-one basis by
acceptable non-digital reserves (such as U.S. currency,

Treasury bills, or deposits at an insured depository
institution). Both bills further require strict segregation of
those reserves and prohibit pledging or rehypothecating
them.

The Lummis-Gillibrand bill attempts to resolve the
partisan dispute over the interaction between state and
federal regulation which tripped up the House Financial
Services Committee, preserving the dual banking system
and providing a role for both levels of regulation.
Stablecoins may be issued by state non-depository trust
companies (i.e., non-banks), up to a value of $10 billion,
to be adjusted for inflation. Such trust companies must
use a depository institution to hold their reserves and
must register with the Federal Reserve, which is directed
to consult with state bank supervisors for rulemaking
around registration. The Federal Reserve and state would
be required to act jointly to bring an enforcement action
against a trust company. Alternatively, a bank may charter
a subsidiary depository institution to act as a stablecoin
issuer, without the $10 billion cap. Either the Federal
Reserve or the state could take enforcement action against
the depository institution. In all cases, the FDIC would
oversee receivership.

Finally, both the House and Senate bills provide that
digital assets held in a custodial account should be held off-
balance-sheet, another provision with general bipartisan
agreement. Issues remain to be resolved, in particular,
details around Anti-Money Laundering provisions.
However, this most recent pair of bills seems to indicate
that Congress is converging on both the need for and
general parameters of bipartisan stablecoin legislation._

U.S. Supreme Court to Consider Whether Trademark
Plaintiffs May Recover Profits of a Defendant’s Non-Party
Corporate Afhliates

The U.S. Supreme Court is set to decide whether the
damages available to a plaintiff in a trademark case include
the profits realized by non-party corporate affiliates
of the defendant. Specifically, the Court has granted
certiorari in Dewberry Group, Inc. v. Dewéerry Engineers
Ine. to determine the question whether an award of the
“defendant’s profits” under the Lanham Act, 15 U.S.C.
§ 1117 (a), can include an order for the defendant to
disgorge the distinct profits of legally separate corporate
affiliates who are not parties to the litigation.

That statute provides that “the plaintiff shall be
entitled . . . subject to the principles of equity, to recover,”
inter alia, the “defendant’s profits.” 15 U.S.C. § 1117
(a). The statute further states that, “[i]f the court shall
find the amount of the recovery based on profits is either
inadequate or excessive the court may in its discretion
enter judgment for such sum as the court shall find to be
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just, according to the circumstances of the case. Such sum
. . . shall constitute compensation and not a penalty.” /d.

In the underlying trial court proceedings, the U.S.
District Court for the Eastern District of Virginia granted
summary judgment to the plaintiff, Dewberry Engineers,
on its trademark infringement claim based on defendant
Dewberry Group’s use of the “Dewberry” trademark. The
trial court then awarded plaintiff nearly $43 million in
damages in the form of disgorgement of profits, which
amount reflected profits earned by the defendants
affiliates. Dewberry Engineers, Inc. v. Dewberry Group,
Inc., 2022 WL 1439826, at *10, 14 (E.D. Va. Mar. 2,
2022). The business of the only defendant in the case,
Dewberry Group, was to support several other affiliated
real estate leasing companies—separate corporate entities
whose names also included the “Dewberry” mark—by
providing them with legal, accounting, human resources,
and real estate development services. None of the affiliates
were parties to the infringement suit, but they were all
under the common ownership of defendant Dewberry
Group’s founder and owner. The defendant’s damages
expert opined that the defendant generated zero profits
because its tax returns showed losses. The plaintiff’s expert
offered an opinion that, based on the “economic reality”
of how the defendant’s business operates, and considered
from an economic perspective, the total revenues and
profits of the defendant’s affiliates should be considered
in calculating an award of the defendant’s profits.

The trial court agreed and held that the defendant
and its affiliates would be treated as a single corporate
entity when calculating profits generated from use of the
infringing trademarks. The court stated that it would
“not allow the non-arms’ length corporate dealings and
tax treatment of Dewberry Group’s business enterprise to
trump the economic reality,” and reasoned that the fact
“[t]hat plaintiff did not name the [affiliates] as defendants
or allege contributory infringement or alter-ego liability is
of no moment.” /d. at *10.

The Court of Appeals for the Fourth Circuit affirmed.
Dewberry Engineers Inc. v. Dewberry Group, Inc., 77 F4th
265 (4th Cir. 2023). The Fourth Circuit understood the
trial court’s decision not to “pierce the corporate veil,”
but rather as “consider[ing] the revenues of entities under
common ownership with Dewberry Group in calculating
Dewberry Group’s true financial gain from its infringing
activities that necessarily involved those affiliates.” /d. at
292. The court reasoned that “[a] district court’s grant of
profit disgorgement is ‘subject to the principles of equity’

.. and is ultimately a matter of the court’s discretion,”
finding “[t]he district court here ‘weighed the equities of
the dispute and exercised its discretion’ to hold Dewberry
Group to account for the revenues generated in part from
infringing materials used by its affiliates under common

ownership.” /d. at 293. The court further explained that
“la]dmonishing courts for using their discretion in this
fashion risks handing potential trademark infringers the
blueprint for using corporate formalities to insulate their
infringement from financial consequences.” /d.

In seeking appeal before the U.S. Supreme Court,
the petitioner, Dewberry Group, argues that the Fourth
Circuit’s decision is in conflict with the decisions of the
Ninth and Eleventh Circuits, as well as U.S. Supreme
Court precedent recognizing the “bedrock principle” that
a corporation “is not liable for the acts” of its affiliates
except when “the corporate veil may be pierced.” United
States v. Bestfoods, 524 U.S. 51, 61-62 (1998). In the
Lanham Act context, the Ninth Circuit has recognized the
principle under Florida law that, as it relates to the liability
of individual stockholders, “[t]he corporate veil will not
be penetrated . . . unless it is shown that the corporation
was organized or employed to mislead creditors or to work
a fraud upon them.” U-Haul International, Inc. v. Jartran,
Inc., 793 F2d 1034, 1043 (9" Cir. 1986). Similarly, the
Eleventh Circuit has recognized, again in the Lanham
Act context, that “distinct entities” are protected from
liability unless the plaintiff proves “that the corporation
is formed or used for some illegal, fraudulent or other
unjust purpose which justifies piercing of the corporate
veil.” Edmondson v. Velvet Lifestyles, LLC, 43 E4™ 1153,
1162 (11 Cir. 2022).

Petitioner argues that the Fourth Circuit’s decision
allows “Lanham Act plaintiffs to disregard the corporate
form without satisfying the traditional veil-piercing
principles.” Petitioner also claims, among other things,
that the decision is inconsistent with the text of 15 U.S.C.
§ 1117(a), which permits recovery only of the “defendant’s
profits.” The respondent, by contrast, characterizes the
trial court’s decision as permissible under the statute’s
language permitting the court, in its discretion, to “enter
judgment for such sum as the court shall find to be just”
where “the amount of the recovery based on profits is
[otherwise] either inadequate or excessive.”

The U.S. Supreme Court’s decision in the case stands
potentially to impact the scope of profits disgorgement
trademark plaintiffs may recover and, conversely, the
considerations that corporate entities take into account
when structuring their businesses.

Delaware Bankruptcy Judge Reminds Plaintiffs
Seeking Prejudgment Injunctive Relief to Keep Grupo
Mexicano and Granfinanciera in Mind

In April, Delaware Bankruptcy Judge John Dorsey
issued a Memorandum Opinion in BYJUS Alpha, Inc. v.
Camshaft Capital Fund, LP (In re BYJU's Alpha, Inc.), 661
B.R. 109 (Bankr. D. Del. 2024), considering whether



the Bankruptcy Court had the authority to grant the
Debtor’s request for prejudgment attachment of missing
assets where the Debtor had asserted fraudulent transfer
claims seeking monetary relief. In other words, could the
Bankruptcy Court grant prejudgment injunctive relief
where the plaintiff asserted a claim sounding in law?

The court began with a brief discussion of the U.S.
Supreme Court’s rulings in Grupo Mexicano de Desarrollo
S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308 (1999) and
Granfinanciera, S.A. v. Nordberg, 492 U.S. 33 (1989).
In Grupo Mexicano, the U.S. Supreme Court considered
whether a district court had the authority to issue a
temporary restraining order prior to adjudication of the
petitioner’s pending contract claim. The Court ultimately
held that the district court did not have the authority to
issue a preliminary injunction preventing the petitioners
from disposing of their assets pending adjudication of the
contract claim for money damages. See Grupo Mexicano,
527 U.S. at 333. According to Judge Dorsey, “[t]he
Court’s ruling in Grupo Mexicano ultimately stands for
the proposition that a court may not issue an equitable
remedy, such as an asset freezing injunction, where the
plaintiff’s claims are purely legal in nature.” BYJU’s Alpha,
661 B.R. at 118.

In Granfinanciera, the U.S. Supreme Court considered
“whether a person who has not submitted a claim against
a bankruptcy estate has a right to a jury trial when sued
by the trustee in bankruptcy to recover an allegedly
fraudulent monetary transfer.” Granfinanciera, 492 U.S.
at 36. The Court noted that the right to a jury trial under
the Seventh Amendment is limited to “suits in which
legal rights were to be ascertained and determined, in
contradistinction to those where equitable rights alone
were recognized[.]” Id. at 41 (internal quotation marks
omitted) (emphasis in original). Thus, the question in
Granfinanciera was whether a claim for avoidance of a
monetary fraudulent transfer was legal or equitable in
nature. The Court held that a fraudulent transfer action
may be legal or equitable in nature, depending on whether
the plaintiff seeks the return of a specific asset (in which
case the claim is equitable) or money damages for the
asset transferred (in which case the claim is legal).

According to Judge Dorsey, “[t]aken together, Grupo
Mexicano and Granfinanciera stand for the proposition
that there is no right to prejudgment attachment of assets
in a fraudulent transfer claim that only seeks monetary
damages.” BYJU% Alpha, 661 B.R. at 120. However,
Judge Dorsey identified two contexts in which a plaintiff
asserting a fraudulent transfer claim seeking monetary
damages can nevertheless obtain prejudgment injunctive
relief.

First, Grupo Mexicano left open the possibility that
state law may independently provide for prejudgment

attachment. /d. (citing Grupo Mexicano, 527 U.S. at 330-
31). In BYJUSs Alpha, the Debtor had asserted fraudulent
transfer claims under both the Bankruptcy Code and the
Delaware Uniform Fraudulent Transfer Act (DUFTA).
Under DUFTA, a creditor in a fraudulent transfer
action may obtain an attachment or other provisional
remedy against the asset transferred or other property of
the transferor, including an injunction against further
disposition of the asset transferred or of other property, as
well as “[a]ny other relief the circumstances may require.”
6 Del. Code § 1307(a)(2)-(3). Judge Dorsey noted
that nothing in DUFTA “eliminates the possibility of a
prejudgment attachment where only monetary remedies
are sought by the plaintiff” and found that, “under
DUEFTA, the Debtor here has a right to seek attachment
against the fraudulently transferred funds without first
obtaining a judgment for the money.” BYJU's Alpha, 661
B.R.at 121.

Second, Judge Dorsey determined that equitable
remedies may be appropriate where a plaintiff seeking
monetary damages in a fraudulent conveyance action
alleges additional claims “sounding in equity.” /d. at 121
(internal quotation marks omitted). In BYJUs Alpha,
the Debtor had also asserted a claim against its former
director and officer for breach of fiduciary duty, which
Judge Dorsey concluded “is a historically equitable
claim, even where the relief sought is disgorgement and
damages.” /d. In addition, although the Debtor had not
specifically requested accounting in its complaint, Judge
Dorsey concluded that the complaint sufhiciently alleged
a dispute over the location of the Debtor’s missing funds
to imply accounting as an equitable remedy. /d. at 122.

Thus, the court held that “the Debtors claims
for breach of fiduciary duty and accounting allow for
equitable relief to issue . . . in addition to the independent
authority to order a prejudgment attachment provided by
DUFTA.” /d.

BYJU% Alpha serves as a reminder that plaintiffs
should keep Grupo Mexicano and Granfinanciera in
mind when drafting complaints with an eye towards
obtaining prejudgment equitable relief, and should
consider including claims sounding in equity and/or
state law claims that contemplate prejudgment equitable
remedies.



The Firm is pleased to announce that it achieved a
significant victory on behalf of a group of clients who hold
several hundred million dollars in judgments against
Argentina related to bonds that have been in default
since 2001. Argentina, a notorious recalcitrant debtor,
steadfastly refused to satisfy those judgments for years.
In 2021, during ongoing efforts to identify attachable
assets, the Firm became aware that Argentina still held an
interest in certain USD and DMK collateral securing the
so-called “Brady Bonds” that Argentina issued in the early
1990s. Publicly available information suggested that the
Brady Bonds were overcollateralized, meaning that once
the Brady Bonds matured and Bondholders were paid in
March 2023, there would be some collateral left over for
the clients to attach and execute upon.

However, the funds were not immediately attachable
because the USD and DMK collateral, which was held
in the name of the Federal Reserve Bank in accounts
in New York and Germany, didn't belong to Argentina
yet, and would not be transferred to Argentina until the
Brady Bonds matured and the Brady Bondholders were
paid. Additionally, as soon as the funds were released to
Argentina, they would immediately be transferred back to
Argentina’s Central Bank and out of the reach of creditors.

The Firm devised a solution to seek attachment of
Argentina’s reversionary interest in the collateral (i.e., its
contractual right under the Brady Bonds’ terms to receive
repayment after the Brady Bondholders were paid in
full). The team went into the Southern District of New
York seeking an ex parte order of attachment and District
Court Judge Preska ruled in our favor from the bench
and awarded the USD attachment, and required the
Federal Reserve Bank to disclose the exact amount held.
The attachment order was later expanded to specifically
include Argentina’s reversionary interest in an additional
$50 million in collateral held in DMKG.

Argentina appealed from the orders attaching the
reversionary interest in both the USD and DMK collateral
and the matters were heard in a consolidated appeal
before the Second Circuit Court of Appeals. On August
21, 2024, the appellate court issued its opinion, affirming
the attachment orders. By this point, the Brady Bonds
had matured and cash collateral of over $300 million was
frozen at the Federal Reserve Bank and available to our
clients. This opinion guarantees the clients will receive
over $300 million in cash to satisfy their judgments
against Argentina.
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